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LEWIS CAMP 4 AL. ve. A. R. HOMESLEY. 


Where a recovery is had in ejectment, upon the several demises of different 
persons, all the Jessors may unite in a joint action for the mesne profits. 
Tenants in common may, in general, sue separately for trespasses om real 
estate, yet they may also join in such action, in respect to the injury be- 


img to their joint possession. 
The case of Holdfast v. Shepard, 9 lre. 222, cited and approved. 


Appeal from the Superior Court of Law of Cleaveland 
County, at the Spring Term 1850, his Honor Judgé Cazp- 
WELL presiding. 

The action is brought by Camp and four others, and is 
trespass for the mesne profits of a tract of land, recovered 
in ejectment upon the several demises of the present plain- 





SUPREME COURT. 
Camp vs. Homesley. 








/ 


tiffs. Upon the trial on the general issue, it appeared, 
that the plaintffs and the defendant were tenants in com- 
mon of the premises. The counsel for the defendant 
thereon insisted, that the plaintiffs could not recover, be- 
cause a tenant in common cannot have trespass against 
his companion ; and, if that be not so, because the several 
lessors of the plaintiff in the ejectment cannot join in this 
action. The Court gave instructions to the-contrary, and 
the plaintiff had a verdict and judgment and the defen- 


dant appealed. 


G. W. Baxter, for the plaintiffs. 
Thompson, for the defendant. 


Rurrm, C.J. The directions were right on both points. 
As the action for mesne profits is substantially a contin- 
uation of the ejectment, for the purpose of recovering the 
actual damages, which were formerly nominally assessed, 
it follows, that whenever a person is allowed to main- 
tain ejectment, he may have trespass against the same 
party, by way of completing his remedy. Hence, it is 
settled, that, after a recovery in ejectment and entry, 
a tenant in common may sue his companion, who 
ousted him, for the mesne profits. Catting -v. Darby, 
2 Wm. Bl. 1077, Goodtitle v. Tombs, 3 Wil. 118, Hold- 
fast y,, Skepard, 9 Ire. 222. Then, as to the other point, 
although it be true, that tenants in common may, in 
general, sue separately for trespasses on real estate, 
yet it is established, that they may also join in such 
action, in respect to the injury being to their joint 
possession. Chamier v, Clingo, 5 M. & S., and Cham- 
ier y., Slingow, 2 Chitt. Rep. 410, are direct decisions 
to that point ; and there seems to be no reason, why the 
case of two or more tenants in common, thus suing 
their fellow, after recovering in ejectment, should 08 
fall under the common rule. — 


Judgment affirmed. 


Per Curiam. 
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ALEXANDER FOX vs. JOHN B. WOOD. 


A ca. sa., issued by a justice of the peace in Buncombe County, ought to be 
returned to the County Court of that County, notwithstanding the pro- 
visions of the Act of 1844, abolishing jury trials in the ee, 


Buncombe. 
The case of the State v. Sluder, 8 Ire. 487, cited and approved. 


Appeal from the Superior Court of Law of Buncombe’ 
County, at the Fall Term 1848, his Honor Judge Marty 
presiding. 

The only question presented is, whether a ca, sa., 
issued by a justice of the peace inthe County of Bun- 


combe, ought to be returned tothe County or Saperior 
Court, under the provisions of the Act of 1844; which: 
abolishes jury trials in the County Courts of Buncombe 
and some other counties. 

The ca. sa. was in the usual form, and, after direct- 
ing the officer to have the body before some justice of: 
the péace of the said County, to satisfy, &c., conoludes 
thus: “and, in case he shall give bond and. security 
according to law, for his appearance before: your Coun-. 
ty Court, you are to take the same and make rettrn 
thereof, with all the proceedings in the case, to said 
‘Court, and herein fail not.” 

The officer took a bond for the appearance ofthe 
defendant at the next term af the Superior Court, to 
which Court he returned the writ, and the Judge: be- 
low refused a motion to dismiss, entertained jurisdic- 
tion of the case, and the defendant was allowed to 


appeal. 
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J. Baxter and N. W. Woodfin, for the plaintiff. 
Henry and Gaither, for the defendant. 


Rurrm, C.J. His Honor was of opinion, that the Act 
of 1844 transferred jurisdiction in such a case directly 
from the justice of the peace to the Superior Court. 

We do not concur, but believe the proper construc- 
tion of the Aet of 1844 only takes to the Superior 
Court, in the first instance, such cases as will require 
the intervention of a jury as a matter of course. A 
statute, making an exception to the general law, should 
be confined to the object which was in view, and the’ ne- 
cessity which gave rise to it. The statute under consid- 
eration provides, among other things, that ail appeals 
from a justice of the peace in the Counties of Bun- 
combe, &c., in civil cases, shall be returned to the 
next term of the Superior Court. This is not an appeal, 
and does not come within the words, nor does it come 
within the necessity, of the Statute ; for it may be, that 
an issue of fraud will not be made up. In appeals, 
the issue is made and tried by the magistrate, and a 
jury will be required in the Court, to which it is car. 
ried, as a matter of course, unless one party or the other 
makes default. 

Proceedings in bastardy are returnable to the Coun- 
ty Court, and if an issue is made up, it is taken to the 
Superior Court by certiorari, State v. Sluder, 8 Ire. 487, 

Thesame principle governs this case. The judgment 
below ought to be reversed and the motion to dismiss 
allowed. 

This opinion will be certified to the Court below. 


Pex Curiam. Ordered accordingly. 
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MICHAEL FRANCIS vs. WILLIAM WELCH. 


A negro slave was permitted by his master to own a horse. Afterwards the 
negro was sold to A., and the horse was taken to the latter's house, A. 
directed the negro to take the horse away, and he was accordingly gives 
to the negro’s son, who was the slave of B. B. set up no claim to the 
horse and his slave sold him to another person. Held, that A OS Pe 
port ne action against B. for the value of the horse. 

An executor de son tort is entitled to no action. 

One cannot be held liable as executor de son tort, where there isa rightful 
executor, except in cases alleged to be fraudulent. 


Appeal from the Superior Court of Law ef Haywood 
_ County, at the Spring Term 1850, his Honor, Judge 
Caupwe.t presiding. 

This is trover for a horse, tried on not guilty pleaded. 
The evidence was, that one Love owned a slave, and pers 
mitted him to purchase a horse and use him as his owa, 
After the death of Love, his executors delivered the slave 
to one Prather, to whom he had been bequeathed by Love, 
and Prather sold and delivered him to the present plain 
tiff. When the slave went to the plaintiff’s, he took'ths 
horse with him ; but, after some time, the plaintiff obs 
jected to having the horse kept there, and the slave thew 
pat him into the possession of his son, who belonged ‘te 
the defendant, and kept the horse on the defendant's’ 
plantation as his own—the defendant not assuming any 
control overthe horse. Afterwards—how long did? ned 
appear—the plaintiff borrowed the horse from the defen 
dant’s negro to drive to an adjoining County, and, ow ‘his 
return, he locked him up in his stable for the night: The 
next morning the horse was gone, and afterwards he wag 
seen in the possession and use of the defendant’s slave on 
his plantation for a few days, and until, in the absence of 
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the defendant from home and without his knowledge, as far 
as appeared, the said slave soldthe horse. The plaintiff, 
in some short time afterwards, demanded the horse from 
the defendant, and then brought this suit. 

The plaintiff, thereupon, insisted that he was entitled to 
a special property in the horse, as the bailee of Love’s 
executors, the owners; and, further, that, if not so en- 
titled, he had a right to the horse as the executor de son 
tort of Love, responsible over to the lawful executors.— 
But'the Court refused so to instruct the jury, and the 
plaintiff submitted to a non-suit and appealed. 


N. W. Woodfin and J. Baxter, tor the plaintiff. 
Gaither, for the defendant. 


Rurew, C. J. There is no ground whatever for the 
action. If the property were in the plaintiff, there is no 
evidence of a conversion by the defendant, who, when 
the plaintiff would not let the horse stay at his house, 
merely allowed his negro to keep him and set up no claim 
te him. Property, got by a slave, may, for his want of 
capacity, vest in the master; but, certainly, a slave can- 
not, by conversion, divest the property from the owner 
and vest it in his master, so as to render the latter liable 
for such conversion. Bat the plaintiff had, in truth, nei- 
ther a general nor a special property in the house. Ac- 
cording to his own position the property was in Love’s 
executors, and from them it never passed, as far as is 
seen; at all events, not to the plaintiff, who purchased 
the negro only and not the horse. As to his being execu: 
tor of his own wrong, the answer is, that the law holds 
such an executor to many liabilities, but gives him no 
action; and, moreover, that one cannot be held liable as 
executor de son tort, where there is a rightful executor, 
except in cases alleged to be fraudulent. 


Per Curiam. Judgment affirmed. 
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E. G. MORROW vz. J. B. ALLISON. 


Where a scieri facias has been sued out upon a judgment, and, while it ie 
in the sheriff’s hands, the parties agreed that the collection of themoney »' 
should be sus pended, so as to enable them to make a full settlement, 
the sheriff is not thereby excused from returning the process, but is lia- — 


ble to an amercement, if he fails to do so. 
- 


__Appendtrone tte’ Sipierior Court of Law of Haywood 


County, at the Spring Term 1850, His Honor Judge 
CaLpweELL, presiding. 

This is a scieri facias on an amercement nisi of $100, 
for not making return of a writ of sciert facias, sued out 
upon a judgment recovered by the plaintiff against one 
Smith and one Rhinehardt, and delivered to the defen- 
dant, then the sheriff of Haywood. The defendant plead- 
ed nul tel record of the order nisi ; which was adjudged 
against him. He also pleaded specially, that the plain: 
tiff directed the defendant not to return the said writ.— 
On the trial, evidence was given on the part of the defen- 
dant, that, while the sheriff had the writ in his hands and 
before the day for the return thereof, an agreement was 
entered into, between the plaintiff and the defendant in 
the execution, to suspend the collection of the money men) 
tioned in the writ, with a view to a settlement between 
them in relation to it and other dealings between them. 
The Court directed the jury, that, ifthe parties made such 
agreement to suspend the collection before the return day of 
the execution, the defendant was not liable to be amerced, 
at the instance of the plaintiff, for not returning the exe- 
eution. The jury found for the defendant and he had 


judgment, and the plaintiff appealed. 
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J. Baxter, for the plaintiff. 
N. W. Woodfin, Henry and G. W. Baxter, for the 


defendant. 


Rurrm,C. J. If this were a rule for an attachment, on 
which the Court could hear affidavits to purge the con- 
tempt, probably a case might be made for discharging the 
officer. Bat it is not a proceeding of that sort; and, on 
the contrary, it is for a penalty, expressly given by statute, 
to the party grieved, against a sheriff, who neglects to 
make due returr of process, delivered to him twenty days 
before the Court, to which it is returnable. The plaintiff 
in the execution is, therefore, legally entitled to an a- 
mercement against the officer, who fails in that duty, un- 
less he be discharged by the party from its performance. 
Though pleaded, there is here no discharge in point of 
fact. An agreement to suspend the collection of the debt, 
or to stay the execution, as it is commonly called, even if 
communicated to the sheriff, gives no authority to the 
officer not to return the writ. The return may be ma- 
terial to the creditor in several ways; as to enable him 
the earlier or the more readily to sue out another writ, or 
to rebut the presumption of satisfaction, or the like — 
Certainly, a direction not to enforce the immediate pay- 
ment of the debt in the execution is not a direction, nor 
even an allowance, that the sheriff should not return the 
writ. The jury, therefore, was not sustained by the evi- 
dence and ought not to have found for the defendant, 
and the judgment must be reversed and a venire de nove 


awarded. 


Per Curiam Judgment accordingly. 
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WILLIAM PARHAM we. JOSEPH HARDIN, 


Where a suit is commenced in the Superior Court for a less sum then sixty 
doliars for goods, 40. seld, or for a less sam than one hundred dué by 
note, §c., the suit shall be dismissed ; and if the party demands more in 
his writ for the purpose of evading the law, and the jury finds thata less 
sum is due to him than that of which the Court has jurisdiction, he shall 
be non-suited: previded that if the party will make affidavit that the 
sum, for which be has sued is really due, but be cannot establigh it for 
want of proof, or that the time limited for the recovery of any article bars 
a.recovery, then the plaintiff shall have judgment, $c. 

Held, that the same rules apply to suits in the Superior Court of Cleave- 
land County, removed, under the private acts of 1844 and 1846, from the 
County to the Superior Court of that County. 

The case of Clark v. Cameron, 4 Ired- 161, cited and approved. 


Appeal from the Superior Court of Law of Cleaveland 
County, at the Spring Term 1850, his Honor Judge Caup- 
WELL, presiding. 


J. G. Bynum, for the plaintiff. 
J. Bazter and G. W. Bazter, for the defendant. 


Nasa, J. The action was commenced in the Saperior 
Court of Cleaveland County. The declaration was in 
indebitatus assumpsit for one hundred dollars. On the trial, 
the plaintiff proved an account for sixty-one dallars,: 
which was reduced by a payment to forty-one dollars, fer 
which sum the jury rendered a verdict. The Court,:on 
motion of the defendant, set aside the verdict and ‘noa- 
suited the plaintiff, because the Court had not jurisdiction. 

By the 40th sec. of the act of 1836, it is enacted, “that 
no suit shall be originally commenced in any Court of re- 
cord for any debt or demand of less value than sixty dol- 
lars, for goods, wares and merchandise,” &c., “nor for 
any sum of less value than one hundred dollars due by 

2 








SUPREME COURT 


Parham vs. Hardin. 








bond, note,” &c, By the 41st sec. it is provided, “ if any 
suit shall be commenced in any of the said County Courts 
for any sum of less value than sixty dollars, contrary to 
the provision of the preceding section, the same shall be 
abated on the plea of the defendant,” ¢-c. The 42nd sec. 
directs, that “if any suit shall be commenced in any of 
the Superior Courts, contrary to the provisions of the 40th 
sec, the same shall be dismissed by the Court, and if any 
suit shall be commenced in any of the Superior Courts 
contrary to the true intent and meaning thereof, or if 
any person sha]] demand a greater sum than is due, on 
purpose to evade the operation of this act or otherwise, 
and by the verdict of a jury, it shall be ascertained, that 
a less sum is due to him in principal and interest, than 
by the provision of the said 40th sec. the said Court has 
jurisdiction of, then and in that case, it shall be the duty 
of the Court to non-suit the plaintiff; and he shall pay 
all costs: provided, that if the plaintiff will make 
an affidavit to be filed in the case, that the sum, for 
which the suit is brought, is really due, but, that for the 
want of proof or that the time limited for the recovery 
of any article bars a recovery, then the plaintiff shall 
have judgment,” &c. 
« ‘The resalt from these different sections is, that if a 
suit be commenced in the County Court, fora sum of less 
value than sixty dollars, it shall be abated upon the de- 
fendant’s plea. He cannot, if he plead in chief, avail 
himself of the prohibition by a motion to dismiss. If the 
suit be in the Superior Court, and be commenced for, 
that is, “if the writ demand, a Jess sum than that pointed 
out in the 40th sec. the Court shall dismissit.” Clark v. 
Cameron, 4th Ire. 161. The object of the Legislature, 
however, might be evaded in the latter case, by demand- 
-ing in the writ a sum which would give the Court juris- 
diction, when, really, a less sum was due. In such case, 
the Court cannot dismiss the suit. It cannot judicially 





AUGUST TERM, 1850 





Parham ve. Hardin. 





know the fact to be that it had not jurisdiction; but that) 
difficulty is met in the 42nd sec. If the suit shall becom~ 
menced contrary to the provisions of the 40th sec. or if a 
greater sum is demanded in the writ than is due, with 
the intent to evade it, and the verdict of the jury shall be: 
for a sum less than that which gives jurisdiction to, the 
Court, the plaintiff shall be non suited and pay the costs; 
and the Legislature considers the finding of a Jess. sum 
by the jury as proof of the intent of the plaintiff, in de- 
manding a larger sum than is found due. And such has 
been the practice under the act as far as we are informed,. 
But it is not conclusive apon the party—for be may, un- 
der the first proviso, show, that the sum really due issuch 
as to give jurisdiction tothe Court. The plaintiff, how- 
ever, contends, that, as he could have brought his action 
in the County Court by the general law, and as jury trials 
in that tribunal are abolished in Cleaveland County and 
transferred to the Superior Court, by a just construction 
of the local acts, advantage must be taken of the want 
of jurisdiction, as is pointed out in the 41st sec. and that 
the provisions of the 42nd sec. do not apply to such a 
case. Wedo not concur in this view of the law. By 
the local act of 1846, ch. 150, the trial by jury is abolish- 
ed in the County Court of Cleaveland, and it is declared, 
that an act passed in 1844, giving to the Superior Courts 
of the Counties of Yancy and others original and exclu- 
sive jurisdiction in all cases, where the intervention of a 
jury may be necessary, shall extend to the County of 
Cleaveland. By the 5th sec. of the act of 1844, all suits 
are directed to be brought in the Superier Courts of the 
Counties embracedin the act. By the local act of 1846, 
the 41st sec. of the general law, so far as the County of 
Cleaveland is concerned, is repealed. The jurisdiction 
of the Coanty and Superior Courts is not concurrentin all 
suits upon money demands. The private act of 1846 did 
not increase the jurisdiction which the Superior Court of 
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Cleaveland would have had under the general law; its 
only effect, in this particular, was} to fincrease its busi- 
ness, by throwing into it original suits, which might have 
been brought in the County Court; nor does it disturb 
the provisions of the 42nd sec. of the general law. As 
to the proceedings of the Superior Courts, they remain 
as they were under the act of 1836. By this latter act, 
the finding of the jury ascertains the sum actually due to 
the plaintiff, and also the intent with which a largersam 
was demanded in the writ, “to-wit,” to evade the act ; 
and bat forthe proviso, it would have been conclusive 
upon the plaintiff, and the Court would have been imper- 
atively bound to non-suit him, non obstante veredicto.— 
But the proviso put it in his power to avoid the conclu- 
sion, if the facts will justify him in making the required 
affidavit. This has not been done—and the Court com- 
mitted no error inthe judgment pronounced. 


Psa Curiam. Judgment affirmed, . 


JOSEPH BROWN vs. JAMES RAY, Sen. 


Where A. contracted to deliver to B. a certain quantity of corn, if called for 
by = particular day, and B. did not call for it tit! some time afterwards, 
Held, that B. was not entitled to recover in assumpsit on the contract. 


Appeal from the Superior Court of Law of Yancy 
County, at a Special Term in July 1850, his Honor Judge 
Bartie presiding. 
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Brown vs. Ray. 


N. W. Woodfin, for the plaintiff. 
J. W. Woodfin, for the defendant. 








Nasu, J. The plaintiff declared in assumpsit, for the 
non-delivery of a quantity of coro. The case wasthe 
defendant being much indebted, several of his credi-+ 
tors obtained judgment against him, the executions 
upon which were levied on the corn in question, which 
was sold in parcels, and the plaintiff hecame a purchaser 
of three of the lots. After the sale had closed, the officer 
observed to the parties, that he could not, at that time, 
measure out to the purchasers their respective quantities, 
and proposed to the defendant, that he should do it. He 
agreed to do so. One witness stated his agreement to be, 
that he would deliver it, whenever they would call for it. 
Another witness stated the agreement to be, that he 
would deliver the corn, if the purchasers would call for it 
in a week or tendays. The sale and the agreement 

py e ou the 26th March 1816, and the demand 
for it in June or July following. His Honor instructed 
the jury, if the promise by the defendant to deliver the 
corn was, as stated by the first witness, the plaintiff was 
entitled to recover ; but if it was, as stated by the second 
witness, he was not, because in that case, the defendant's 
promise to deliver did not extend beyond the time speci- 
fied, and the subsequent refusal in June or July, did. not 
vary the case. The jury found for the defendant and, 
from the judgment the plaintiff appealed. 

We entirely concur with his Honor in the opinion given 
by him, and for the reason expressed. There being con- 
tradictory evidence as te the terms of the contract, it was 
a proper subject of enquiry to be made by the jury, what 
was the true and correct agreement? They found that 
the defendant had agreed to deliver the corn, if called for 
in a week or ten days. This being the contract, the 
plaintiff, w avail himself of it, in this form of action, ought 
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to have demanded the corn within the time specified— 
that is on or before the first of April ’46—as the days 
would then have expired. The action is on the contract 
and not for the conversion. The demand and refusal to 
deliver being made in June, might have entitled the plain- 
tiff to damages in another form of action, but not in this. 


Per Cuaiam. Judgment affirmed. 


HENRY E. LYNCH os. WILLIAM T. JOHNSON. 


The jury cannot allow commissions to an executor, &c. without a previous 
erder of the County Court; but it is not necessary that this order should 
be made before the commencement of the suit against the executor. 

 "Phe-Act of 1826, Rev. Stat. ch.31, sec.119, authorizing references to be 

made in Courts of law to state the accounts of administrators, executors 

and guardians, applies only to suits brought upon their bonds . 

It does not apply to suits, brought upon bonds given by a testator or in- 

testate, in which fully administered is pleaded. 


Appeal from the Superior Court of Law of Henderson 
County, at the Fall Term 1849, his Honor Judge Exuis 


presiding. 


This is an action of debt on a bond given by the intes- 
tate. Plea, plene administravit. By an agreement be- 
tween the parties, it was referred to the Clerk to inquire 
into the assets and state an account thereof, shewing the 
balance. The report gave the defendant credit for $151, 
as commissions allowed him by the County Court pend- 
ing the enquiry; and the plaintiff excepted thereto on the 
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ground that the Court had no power, after this suit brought, 
to make the order so as to affect these parties. The re- 
port also gave the defendant credit for several sums pa 
before this suit brought, to persons, who had paid bonds 
given by the intestate and themselves as his sureties ; 
and the plaintiff excepted also to them upon the ground, 
that they were simple contract debts. The plaintiff 
brought on his exceptions to be argued and the Court 
overruled them ; but the plaintiff was allowed to appeal. 


No counsel for the plaintiff. 
J. Baxter and N. W. Woodfin, for the defendant. 


Rurriw, C. J. The points made by the exceptions are 
very plain and were correctly decided. A jury cannot 
allow commissions, without a previous order of the Court, 
before which the administrator was to accoant. Hodge 
v. Armstrong, 3 Dev. 253. If the exception were well 
founded, the consequence would be, that a creditor ‘could 
always defeat the party of his commission by bringing 
his suit soon after administration granted, and before the 
estate was in a condition to admit of a return of an ac- 
count and a motion for commissions. In such cases, the 
allowance is necessarily made, pending the action. 

The Act of 1829 changed the rule of the common law 
on the second point, as it gives to the claim of the surety, 
paying a debt of the principal, the same priority against 
the assets, which belonged to the creditor. 

If the case, then, depended on those points alone, the 
judgment would be affirmed. But it cannot be done, as 
the Court is of opinion it was erroneous to take cogni- 
zance of the report and exceptions. The parties seem to 
have proceeded on the notion, that the Act of 1826, Rev. 
St. ch. 31, sec. 119, embraced cases like this. But that is 
a mistake, as that act has only suits brought on the bonds 
of executors, administrators and guardians in its purview, 
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and it leaves the trial of the issue upon plene admunisira- 
vit to the jary and upon the evidence required at, the 
commonlaw. Itis not uncommon, it is said, for parties to 
make references of thiskind. If so, itisa matierof consent, 
for convenience sake, so as to reduce the points to be dis- 
pated, to as few as possible, and thus save the delay and 
expense incident to proving the whele administration ac- 
count on the trial. 

As to the matters disputed, however, the Court cannot 
act judicially on exceptions to the report, as in equity, or 
in the cases within the act of 1826, but enly by giving in- 
structions on them, as in other cases, when asked upon 
the trial before the jury. Therefore, although the opin- 
ions given in the Saperior Court. were, in themselves, 
right, it was wrong to give them at all; aad for that rea. 

_son, it must be certified to that Court, that the decision 
ought to be reversed. But as the error, for which the 
reversal is directed, was caused by the plaintiff, who is 
the appellant to this Court, he cannot have his costs, but 
must pay those of the defendant, as was done in the simi- 
lar case of Hicks v. Gilliam, 4 Dev. 247. 


Pee Curtam. : Ordered accordingly. 
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JONATHAN FORD vs. LEWIS.VANDYKEy |/.) so 
, charging the mode of compounding interest ie te ma “pA 
— i Sa a aggregate of the ptinitpal and interest, due at the 
end of a particular year, a capital sum bearing six per cent. intérest 
thence forward for snother year, and so on, with rests from year to year, 
, But ifssum be found due at a rest day during the guardianship, thet 

into is enti 

Sil pestis wiail'be Chaz Weta 
subsequent rest made. : — 
Whiete au assignee of s boud brings an action of debt upon the bond, aad 
_thedefendant pleads non est factum only, this plea does not deny the.es- 
ment. But, if the action be on the case, as given by our Statute to 
he assignee of bond, the general issue denies both the execution of the 

bond and the Jorse t. si) : tee tal 
‘ (0 ¢<RORTay 
‘+ Appeal from the Superior Court of Law of Macon 
County, at the Fall Term 1849, his’ Honor Judge’ Eizw 

presiding. bv De 
The declaration is in debt on a bond for $170 12) al- 
leged to be executed by the defendant to George R. Led 
ford, indorsed to Javan Trammell and by him to the plains 
tiff. Pleas, non est factum;' payment, and the ‘statate 
against usury. The bond produced on the trial-was°for 
$262 56, with sundry payments credited ow iit. After 
proving its execution, the plaintiff offered it iv evidence; 
and the defendants objected to it for the variance between 
it and that declared on ; but the Court received it. On 
it were the two endorsements’stated in the declaration, 
but that to the plaintiff purported to be made’in thé nated 
of Javan Trammell “by his agent, Newell’ Tramiteii?44 
The plaintiff then produced a witness; Who ‘statéd; that 

3 








228 SUPREME COURT. 


Ford ve. Vandyke. 








he was with said Javan and Newell at their residence in 
Georgia, before the endorsement to the plaintiff. and the 
former said, that he was too unwell to visit North Caro- 
lina, and he intended to send Newell to do some business 
for him, and that, on the same occasion, Newell stated to 
the witness, that he was going to North Carolina to col- 
lect a bond on Lewis Vandyke ; but the witness could 
not tell, whether’ Javan heard that or not. Upon that 
evidence and after objection from the defendants, the en- 
dorsements were read to the jury The defendants then 
gave evidence, that the defendant Vandyke had been the 
guardian of the obligee, Ledford, and that about three 
thonths after Ledford came of full age, he and Vandyke 
met for the purpose of making a settlement, and that, be- 
tween themselves, they ascertained the principal sums 
received, the disbursements made by the guardian for the 
ward, and that, then, they referred it to three persons: to 
take the proper calculations of interest, so as to com 

the sum then due to Ledford, and that, in doing so, those 
persons calculated compound interest up tothe day of the 
settlement, and thereby made the balance of principal 
and interést amount to the sum of $262 56 for which the 
bond was given. 

' ‘Tbe counsel for the defendant insisted, that the bond 
was usurious, and also, that Newell Trammell had no 
power to make the endorsement to the plaintiff. But 
the Court instructed the jury, that the transaction be- 
tween Ledford and Vandyke was not usurious; and that, 
if they believed Newell Trammell had in fact been an: 
thorised by said Javan to endorse the bond in his name, 
they ought to find for the plaintiff, after deducting the 
payments proved. The jury found the payments, and 
then a balance of principal money of $172 69, due on the 
bond, and assessed damages for interest since the last 
payment, and also found for the plaintiff on the plea of 
usury,and after judgment the defendant appealed. 
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J. W. Woodfin, for the plaintiff, 
J. Baxter, for the defendant. 








Rorrin, C. J.. The instructions, were, right, upon: the 
question ofusury The point, as to the amount of interest, 
was referred to arbitrators, and there is nothing to shew; 
that their determination was not the honest result of their 
judgment, without collusion with the view of giving color 
to an arrangement of the parties in evasion of the statute. 
The award, thus fairly made, judicially established. the. 
interest legally due, and one of the parties can no more 
unravel the award in order to open the question, than he. 
could, for that purpose, go behind a judgment or decree, 
of a Court of justice, Besides, the decision of the arbi- 
trators was perfectly correct. It is true, that interest.on. 
adebt from a guardian, is not compounded after,.the, 
ward comes of age But, that was not done here, . The 
mode of compounding the interest in such cases, isto 
make annual rests, making the aggregate of principal: 
and interest, due at the end of a particular year, a capital 
sum bearing six per cent. interest, thence forward for 
another year, and so on with rests from year to year, - 

But if a sum be found due at a rest day during the 
guardianship, that sum, being then converted into capital, 
is entitled to draw interest thereafter until it shall be paid, 
and that is but simple interest, there being no subsequent 
rest made. That was this case; for the settlement was 
made within three months after the ward came of age, 
and, as the Court understands the statement, 6 per cent. 
interest merely was computed on the balance due at the 
preceding annual rest, during the infancy, from that day 
up to that of the settlement, on which the bond was given. 
That was legal, for as no rest was made after the full 
age of the ward, it is manifest he only got simple interest 
on the sum the law made principal during his minority. 
The other part of the instructions, if erroneous, was im- 
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material : since the endorsement from Trammell was not 
in issue on the record. If the plaintiff had brought-the 
action on the case, given by the statute to the assignee of 
# bond; (proof-of the endorsement as well a8 of the bond 
would have been received on the general issue; because; 
that goes to every fact entering into the right of the plain- 
tiff and the obligation of the defeadant to him. But in 
debt on a bond, the plea non est factum, is, in terms, re+ 
stricted to the point, that the supposed bond is not the de- 
fendatit’s deed ; consequently, a special plea was neces- 
sary to put the endorsements in issue. But it was cléarly 
orroneous to receive in evidence a bond for 6262 56; un- 
der a’declaration on one for $170 12, upon non est factum 
pleaded: The description of a deed in the declaration 
must be’sustained by the proof; otherwise the pleadings 
do ‘not identify the cause of action, and there would 
Be ho means, by which the defendant could avail him¢ 
selffin another suit, of a judgment’ for or against him 








| Par Conan. Judgment reversed and, venire de novo, 


‘ 





CHARLES COGLE es. ALEXANDER HAMILTON. 


A. being a surety for B., to indemnify him B. —— 
B. afterwards sold the hogs to C. A. refused to deliver the hogs, anless 
C. would agree to pay the debt for which A. was boand. “This C. prom- 
ised, but failed to make the payment, and A. had to pay the debt himwelf. 

He then warranted C.. for the money so paid. td Set RIE 
— a oration oth cs. 


Appeal from the Superior Court of Law of — 
County, at the Fall Term 1849, his Honor Jadge EPitis 


presiding. 


NW. Woodfin, for the plaintif) 
J. Baxter, for the defendant. 


J. One Deaver held a note on otie Rich: 
ardson for fifty dollars,’ with the plaintiff as surety 
Richardson gave the plaintiff a lien on a pareel of “hogs 
toindemnify him. | Afterwards Richardson sold the hogs to 
the defendant : but the plaintiff refused to let him have pos- 
session, until he would undertake to pay the debt. Accords 
ingly the defendant agreed to pay it, and the plaintiff 
theretipon agreed that he might take the hogs. | The de- 
fendant took the hogs, but neglected to pay the debt’ to 
Deaver, except $19, which was paid by Richatdsen— 
The plaintiff thereupon warranted the ‘defendant, to 're- 
- cover the amount which he had paid Deaver. -"Phedes 
fendant insisted, that a single justice of the peace had no 
jurisdiction. “The jadge in the Court below was df@pin- 
jon, that the case was within the jurisdiction of a single 
justice of the peace, and so instructed the jury, who found 
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a verdict for the plaintiff, and from the judgmeut the de- 
fendant appealed. 

We think the exception is well founded. The defen- 
dant had agreed, for a sufficient consideration, to pay the 
debt to Deaver. This was a collateral act, and the ne- 
glect to perform it gave the plaintiff a good cause of ac- 
tion, But it was not a “debt or demand,” within the 
meaning of the Statute, conferring jurisdiction on a sin- 
gle justice of the peace. It was like a promise to go to 
Rome or to do any other act. 

The plaintiff resorted to the common counts in assump- 
sit to sustain his case ; but none of them will fit, suppo- 
sing him to be at liberty to abandon the special contract. 
The count “for money paid” cannot be sustained, be- 
cause there was no privity of contract between the defen- 
dant and Deaver. If there had been a contract between 
them, by which the defendant assumed to pay to him the 
debt of the plaintiff, it was void by the statute of frands. 
So the money was not paid for the defendant’s use. 

The count, “for goods sold and delivered,” does not ap- 
pty, for the hogs were sold by Richardson, and the plain- 
tiff merely gave up his lien, in consideration of the de- 
fendant’s undertaking to pay the debt to Deaver. The 
price, over and above this undertaking, was due to Rich- 
ardson ; or, at most, it was a sale by Richardson and the 
plaintiff, in which case the action for the price must be 
by the plaintiff and Richardson jointly, for, although, un- 
der the special contract, each had a separate cause of 
action, under the implied contract, for the value of the 
hogs, the action would be joint. 

The judgment must be reversed and a venire de novo 


awarded. 


Pex Cunsam. Judgment according!y. 
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BYNUM W. BELL vs. WILLIAM W. PEARCY. 


The verdict of a petit jury, acquitting a man indicted for 9 conspirecy, does 
not, in an action for malicious prosecution, support the averment, that the 
indictment was without probable cause. 

The case of Griffis v. Sellars, 4 Dev. 4 Bat. 176, cited and approved. 


Appeal from the Superior Court of Law of McDowell 
County, at the Fall Term 1849, his Honor Judge Bia ia 


presiding. 


J. W. Woodfin and J. G. Bynum, for the plaintiff. 
N.W. Woodfin and J. Baxter, for the defendant. 


Pearson, J. This was an action for a malicious pros- 
ecution. The plaintiff read in evidence a record, shew- 
ing that an indictment against him for a conspiracy had 
been found by the grand jury “a true bill,” and that he 
had been tried and acquitted. The defendant admitted, 
that the proceeding had been instituted at his instance. 
There was no other evidence. The plaintiff moved the 
Court to charge, that his acquittal supported the averment 
of “a probable cause.” The Court refused, and for this 
the plaintiff excepts. 

Malice and a want of probable cause is the gist of the 
action. This averment is made by the plaintiff, and it is 
for him to prove it. He relies solely un the fact, that the 
jury have acquitted him. This has no tendency to shew 
a want of probable cause. The jury say, the evidence 
was not strong enough to convict. What was the force 
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of the evidence, how near it approached to conviction, 
whether the plaintiff was acquitted by having the benefit 
of a reasonable doubt, are matters, about which the ver- 
dict is of course silent. The grand jury findthere was 
probable cause—the petit jury find that there was not 
sufficient toconvict. Non constat, that there wasno prob- 
able cause. The 5 is too plain to adenil of argu- 
ment. . 
In Griffis v. Sellars, 4 a and Bat. 176, it is held, 
that'if'onie be convicted in the County Court, aud, upon 
appeal, is acquitted'in the Superior Court, still. the, fact 
of his having been convicted is conclusive evidence of 
probable cause, and his — acquittal does not 
open the question. vit Ineqq hk 
The finding of a grand jury has not this —— 
fect, and an acquittal opens the question, so ab to give 
the party an opportunity to offer evidence to repel the 
prestimption, growing out of the action of the grand jary. 


How the acquittal can have any further effect, we are at 
a loss to conceive. 


O10 ' | womens 
- Pea Curiam. pat! Judgment aiemob 


f bhauel man 
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THE STATE ON THE RELATION OF WAUGH & HARPER vs. 
ELISHA P. MILLER § AL. 


Where money has been puid into a clerk’s office upon a judgment, and the 
judgement is assigned, or the attorney's receipt for the note on which the 
judgment was obtained has been transferred, by the plaintiff in the jndg- 
ment toa third person, such assignee has no right to sue the clerk for 
the in his own name, as he had but an equitable interest. 

The oases of Jones v. Blackledge, 2 Car. wesley beget es es 
Horn, 2 Car. Law Rep. 631, cited and approved. 


Appeal from the Superior Court otf Law of Caldwell 
County, at the Spring Term 1850, His — 
Catpwat presiding. 


J. G. Bynum, for the plaintiffs. 
Gaither and T. R. Caldwell, for the defendant. 


Nasa, J. Weagree with his Honor that the action 
cannot be sustained. The facts are as follows: Lyle and 
Clayton placed in the hands of an attorney certain notes 
for collection. Suits were brought, moneys madeandthe 
moneys paid into the office of the clerk of the Court.— 
Daring the pendency of the action, the receipt given by 
the attorney, on receiving the notes, was, by the plaintiff, 
transferred to the relators for a full consideration. A 
part of the money was paid by the defendant, the clerk, 
to the present relators. Another judgment had been obe 
tained by one Moody in the same Court and the money 
also paid into the office of the clerk. The relators had 
purchased certain witness tickets, which were filed in 
the case, the amount of which, included in the costs, was 


4 
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also paid in. The action is upon the official bond of the 
defendant, as clerk of the Court, and the breach assigned 
the non-payment of the money so paid into the office.— 
The refusal of the defendant to pay the money to the 
plaintiffs is no breach of the bond. Every clerk is re- 
quired faithtully to pay over all moneys, rceived into his 
office, to the person or persons entitled to receive the 
same, The enquiry then is, who was entitled, under the 
Jaw, to demand from the defendant the money claimed 
in this suit.. Clearly, not the relators. A judgment, it 
has been decided, is not assignable: and the transfer of 
the attorney’s receipt for the notes, could, at best, trans- 
fer but an equitable right to the money, when collected. 
The judgment still remained, in law, the property of the 
plaintiffs at law. These were Lyle and Clayton, and 
they, or their attorney at law, or their attorney in fact, 
were alone legally entitled to demand and receive the 
money from the defendant. The case is ina Court. of 
law, where, in general, only legal interests are regarded. 
Jones and Wife v. Blackledge, 2 Car. L. Rep, 457; ‘Ar- 
rington y. Horn, 2 Car. L. Rep.631. The defendant was 
under no legal obligation to pay the money to the rela- 
tors, and) his refusal todo so was no breach of his bond, 
for which they can sue, 


Pex Curtam. Judgment affirmed. 
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ANDREW J. PATTON ws. JOHN R. DYKE $ AL. 


In an action, in which is involved the bona fides of a contract for the sale 
of goods, the declaration ofthe vendors, at the time of the sale, that they 
were indebted to the vendee and an agreement between the parties that 
the price of the goods or a part of it was to be credited on that debt, is 
competent evidence, though the action is against third persons for seizing 
and converting the goods. 

So, algo, the declaration of the vendors, made some time before the contract, 
to another person besides the vendee, that they were indebted to the ven- 
dee, is competent evidence te prove such indebtedness in an action by the 
vendee against third persons. 

The case of Askew v. Reynolds, 1 Dev. 4 Bat. 370, cited and approved: 


Appeal from the Superior Court of Law of Macon 
County, at the Spring Term 1850, his Honor Judge Euus 
presiding. 


J. Baxter, for the plaintiff. 
N. W. Woodfin and J, W. Woodfin, for the defendants. 


Nasa, J. The plaintiff complains, that the defendants 
took and converted to their use a quantity of goods, which 
were his property. The case is as follows: Colbert & 
Morris, merchants in trade, were the owners of the goods 
and sold them to the plaintiff for the sum of four hundred 
and fifty dollars, which was an advance of twenty per 
cent. on what they cost—a part of the purchase money 
was paid at the time of sale. A witness by the name of 
Morris, stated that he was present at the sale, as agent of 
his son, who was one of the owners of the goods—and 
that it was agreed between the parties, that, after de- 
ducting the cash payment, the balance should be credited . 





‘SUPREME COURT 


Patton v. Dyke. 








by the plaintiff on a debt due him by the firm, for money 
advanced by him to them in Charleston, South Carolina, 
to pay debts due by the firm, for which they were there 
arrested. He further stated, that he had, before that time» 
heard both the members of the firm say, they owed the 
plaintiff for money advanced by him for them on that oc- 
casion, and the debt was spoken of by the parties at the 
time of thesale. All this testimony was objected to by 
the defendants. The defendants were officers of the 
County of Macon, confessed the conversion of the goods, 
and justified under several executions, some of which 
were issued by magistrates to collect debts due by the 
firm, and some issuing from Court, against Colbert, one 
of the firm, for debts due by him individually. The firm 
of Colbert & Morris was in failing circumstances, at the 
time the sale was made to the plaintifi On the part of 
the defendants, it was contended, that the sale to the 
plaintiff was fraudulent, as to all the creditors, not being 
for a valuable consideration and bona fide. The Court 
instructed the jury, that the executions created no such 
lien upon the goods, as prevented the sale to the plaintiff, 
and that the question of fraud was one for their decision 
—and if they believed the sale to the plaintiff was bona 
fide and for a valuable consideration, going to pay a debt 
due by the firm, they should find for the plaintiff, other- 
‘wise for the defendants. The jary found a verdict for 
the plaintiff. We concur with his Honor in the instruc- 
tions given. The executions in the hands of the officers 
formed no justification, unless the sale to the plaintiff was 
fraudalent. If it was so, it was void, as to the oreditors 
of Colbert & Morris, and left the goods liable to these 
executions. Two questions are presented by the record ; 
the one is the bona fides of the sale, and the other is, the ad- 
missibility of the declaration of the parties at the time of 
the sale and before, as to the indebtedness of the firm to 
the plaintiff. His Honor committed no error, in admit- 
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ting the declaration of the parties at the time of the sale; 
it was a part of the transaction. The plaintiff paid.a 
part of the purchase money, at the time of the contract, 
and the disposition of the remainder was a necessary en- 
quiry, as constituting a part of the agreement. Was it 
to be paid then, or was the purchaser to have a credit for 
it ; if so, how long and what assurance was he to give? 
his bond or his note, or the bond or note of a third per- 
son? or was it to be paid in specified articles or how else 
was it to be discharged’? All these might have been the 
subject of arrangement, and which one of them might 
have been selected, would have constituted a part of the 
contract of sale—and while it remained in parol, might 
be proved by evidence of what was spoken and agreed 
by the parties at the time. It was then competent for the 
plaintiff to prove, how and in what manner, he was to 
pay the balance of the price of the goods, and the agree- 
ment was, that the vendors were to be credited for it on a 
debt due by them to him, for money, before that time, paid 
by him in the City of Charleston, to prevent them from 
an arrest for a debt due by the firm. The partners, at the 
same time, acknowledged their indebtedness and stated 
how it had been incurred. The plaintiff was entitled to 
the whole of what was said by the parties in making the 
contract. See the reasoning of the Court in the case of 
Askew v. Reynolds, 1 Dev. & Bat.370, The declarations 
of the parties, made before the time of the sale, admitting 
their indebtedness to the plaintiff, being made ante kiem 
and before any movement was made, or, as far as the ¢ase 
discloses, was thought of, towards the sale of the goods to 
the plaintiff, in a question impeaching the fairness of that 
transaction, was, certainly, evidence of the fact, it being 
against their interest at the time it was made. If thase 
declarations were competent evidence and the facts dis 
closed by them were believed by the jury to be trap, then, 
the only remaining question i8 answered. The sale was 
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made bona fide, and there was a valuable consideration 
for the contract. 


Per Curiam. Judgment affirmed. 


PHILIP P. HARSHAW ws. WILLIAM CROW. 


The preamble to a warrant constitutes a part of it, and where it sets out, in 
apt words, the offence, for which, as the plaintiff alleged, the defendant 
had incurred the penalty sued for, the form is a proper one. 


_ Appeal from the Superior Court of Law of Cherokee 
County, at the Spring Term 1850, his Honor, Judge 
Ets, presiding. 

This was a suit by warrant for $50, the penalty for 
burning the plaintiff’s woods. The warrart was as fole 


lows: 


STATE OF NORTH CAROLINA, 
Cuzroxez Counry. 
To any lawful officer to execute and return: 

Whereas, Philip P. Harshaw complains tome, William 
Manchester, a justice of the peace of said County, that 
William Crow, on the —— day of April last past, did set 
fire to! certain piece of woods of complainant and ad- 
joining the wood lands of complainant and others, withe 
out previously giving two day’s notice to the owners of 
said adjoining wood lands, contrary to the act of Assem, 
bly in such case made and provided, whereby he has 
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forfeited the sum of fifty dollars for the said offence :— 
This is therefore to command you to take the body ofthe 
said William Crow and him have before me or some other 
justice of the said County to answer the premises. and 
render to the said Harshaw the said sum of fifty dollars, 
which he owes and unjustly detains. Herein fail. not. 
Given under my hand and seal this 21st of November 1849, 
Signed, WM. MANCHESTER, [seat.]} 








The warrant was tried before a magistrate and came 
up by successive appeals to the Superior Court. The jury 
there found a verdict for the plaintiff, and the defendant 
moved in arrest of judgment, and, being sustained in his 
motion, the plaintiff appealed. 


No counsel for the plaintiff. 
J, W. Woodfin, for the defendant. 


Pearson, J. This was a warrant for $50, the penalty 
for burning the plaintiff’s woods. The jury found in 
favor of the plaintiff, but the judge below arrested the 
judgment, being of opinion, that “ the preamble constitu- 
ted no part of the warrant.” In this, we think there was 
error. The recital or preamble, as it is called, does con- 
stitute a part of the warrant and sets out, in apt werds, 
the offence, for which, as the plaintiff alleged, the defen- 
dant had incurred the penalty sued for. 

_ ‘The warrant isa very good form. We can see bat. one 
objection to it, as applied to this case ; and that is, the 

negative averment as to two day’s notice not having been 

given to the owners of adjoining wood land. The 

dant set fire to the plaintiff’s wood land, and in such ease 

he incurred the penalty, without reference to the fact of 


notice. That provision only applies to cases, where one 
sets fire to his own wood land. This averment, however, 
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is mere surplusage, aud has no effect apon the validity 
of the warrant. 
The jadgment must be reversed, and there must be 


judgment for the plaintiff. 
Pea Cuntaw Jndgment accordingly. 





— — 





THE STATE vs. FRANCIS B. WORLEY. 


A seal is essential to a warrant, isseed by magistrate to arrest a persun for 
a criminal offence, and, if there be no seal, the warrant is void, and the 
defendant is justified in resisting its execution. 

Whether there be a seal or not is a mixed question of law and fact, to be decided 
by the judge below, and from his decision there is no appeal to this Court. 

The cases of Weick v. Scott, 5 ved. 72, and State v. Jeham, 3 Hawks 185, 
ited and approved. 


Appeal from the Superior Court of Law of Cleaveland 
County, at the Spring Term 1850, his Honor Judge Caxp- 
WELL presiding. 

Attorney General, for the State. 

Henry, for the defendant. 


Nasa, J. The defendant was indicted for an assautt 
and battery upon an officer. A search warrant was is- 
sued by a justice of the peace, upon due information made 
to him, commanding the officer “to search the premises 
of the defendant” (for certain stolen property) “and; if 
found there, to bring it and the defendant before the mag- 
istrate, granting the warrant, or some other justice of tlie 
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peace of the County, to be dealt with according to law. 
Given under my hand and seal this 30th Sept. 1849. 
Jas. Suanr,” (J. P.] 

This warrant was placed in the hands of the proseca- 
tor, who was an officer of the County, and, in endeavor- 
ing to execute it, the assault was made. For the defen- 
dant it was insisted, that the warrant was void for want 
of a seal and for other defects apparent upon its face— 
The Court was of opinion that it had a seal attached, 
and that it was otherwise sufficient in law to justify the 
officer in arresting the defendant. The jary found the 
defendant guilty. and from the judgment on the verdict 
the defendant appealed. 

It is certain, a seal is essential to every warrant, issued 
by a magistrate to arrest any person upon a criminal 
charge. Ifthere be no seal, the precept is void and af. 
fords no protection to the officer attempting to execute it; 
and, if its execution is resisted by the defendant, he is 
guilty of no offence against the law, though, in doing’ so, 
the person of the officer be assaulted. Welch v, Scott, 5 
Ired..72. The question, whether there be a seal or not, 
attached to the warrant, is one exclusively for the judge, 
who tries the cause, to be decided by him upon inspection, 
and isa mixed one of law and fact. In this éasé “his 
Honor below decided, that the scroll affixed to the ame 
of the magistrate, and certified by him to be his seul, was 
aseal. Thereby the fact of its existence was adjtdica- 
ted. This Court is established to correct errors’ of Taw, 
and not errors of fact. If, therefore, the judge had erred 
in his judgment in the matter of fact submitted to him, 
we could not correct the error. State v. Isham, 7 Hawks, 
185, What were the other defects in the warrant, ‘up 
which the defendant relied, we are not informed, an 
not able, upon an inspection of it, to ascertain. ~~ “'" ™ 


Ad rise 


Per Curiam. Judgment affirmed. ' 
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ELUAH MATTHEWS ve, PENNILL GILREATH ¢ AL. 


Vader the act of 1848, relating to the County of Polk, all the records, trans- 
ferred to the Superior Court of Polk from the County of Rutherford are 
directed to be returned to the Superior Court of Rutherford County, the 
act of 1846 establishing the Superior Courts in Polk having been repealed 
by the act of 1t4s ; Held, that the Superior Court of Rutherford had the 
right to issue an execution on a judgment, rendered in the County of 
Polk, while the latter had jurisdiction, as to cases from the former coun- 
ty, removed by the act of 1846 and retransferred by the act of 1848, 


y Appeal from the Superior Court of Law of Rutherford 
County, at. the Spring Term 1850, his Honor Judge Caup- 


WELL presiding. 

Thisis a motion, made by the defendants in Rutherford 
Superior Court, to set aside an execution issued from that 
Court against them: and these are the facts, on whieh it 
is founded. In 1246 acts were passed, to establish a 
County, called Polk, out of parts of Rutherford and Hen- 
derson Counties, and also establishing Superior and Coun- 
ty Conrts therein. In 1848 those acts were repealed, and 
in a supplemental act, ch. 19, the Clerk of the Superior 
Coart of Polk is required to make out a transcript of all 
suits pending therein, and where either or both of the par- 
ties.live in that part of Polk, which was,taken from Ru- 
therford, to deliver the same, with the original papers re- 
lating to such transcripts. to the Clerk of the Superior 
Court of Ratherford ; with a similar requisition, to deliver 
to the Clerk of the Superior Court of Henderson the tran- 
stripts of the cases, in which the parties live in that por- 
tion, which was taken from Henderson. The third sec- 
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tion of the act farther requires of the Clerk of the Sape- 
rior Court of Polk, to deliver “all the records and dockets 
belonging to his office to the Clerk of the Superior Court 
of Rutherford.” By the 15th section, it is further enacted, 
that the Clerks of the Superior Courts of Rutherford and 
Henderson, respectively, shall have the same power and 
authority over the records and papers, which are hereby 
required to be transferred to their Offices, as if Such re- 
cords and papers had before belonged to the offices of the 
Clerks of Rutherford and Henderson. The execution in 
question is a fieri’ facias on a jadgment rendered in Polk 
Superior Court in 1848, of which the original record was 
removed into the Superior Court of Ratherford, and which, 
according to the record, remained unsatisfied. The al- 
leged ground of the motion was, that the Clerk of Ruthers 
ford Superior Court could not issue a fiert facias upon a 
judgment rendered in the Superior Court of Polk.” ‘The 
Cotirt refused the motion bat allowed the — — 


appeal. 


J. G. Bynum, for the plaintiff. 
N. W. Woodfin, for the defendant. 


* 


Rorrm, C. J. The Legislatare is competent todirect, 
where the records shall be kept and what officers shall 
from time to time issue lawful process upon them.» The 
only question, therefore, is, whether, by the proper con- 
struction of the act of 1848, executions are to be issued 
from the Superior Court of Ratherfordon jadgments ren- 
dered inthe former Superior Court of Polk. It would 
seem, that there could not be a doubt upon it... The aets 
abolish Polk County, its Courts and Clerk’s offices, except 
ing only, that the Clerk is kept in office until he can per- 
form the duty of transferring the records, as directed in 
the act. The provisions upon that subject are not the 
same in respect to both Counties. They are, that of the 
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suits pending, transcripts shall be made, and, together. 
with the original papers, relating to the respective tran. 
scripts, shall be delivered by the Clerk of Polk in the fol- 
lowing manner: that is, to the Clerk of Henderson, those» 
in which the parties live in Henderson, and to the Clerk 
of Rutherford those, in which either of the parties lives in 
the latter County. In that mode, are disposed of all the 
undecided cases. Then, as tothe cases, which had been 
decided, the provision is plenary, with the exception of 
the origina] papers relating to pending suits, which go 
with. the respective transcripts of those suits—“all the 
records and dockets belonging to his office” are to be de-. 
liyered by the Clerk of Polk to the Clerk of Rutherford 
Saperior Court, It obviously follows, that the execution 
is to, issue from the Court, in which the record of the 
judgment is; it can issue from no other; and, as the, 
Legislature could not mean, if within its power, to de- 
prive.the citizen of the benefit of his judgment rendered 
in Polk, he must be entitled to execution on it from the 
Court of Rutherford. That is rendered still clearer, if 
possible, by the command in the 15th section to the Clerks 
in Henderson and Rutherford to act on those records and 
papers, thus transferred, as if such records and papers had 
originally belonged to their offices ; which, no doubt, was 
intended to evable.and require those Clerks to proceed. 
immediately in those cases, without any special direction. 
of the. Court, according to the course of the office, It. 
must, therefore, be certified, that there was no error in 


refusing the motion. 
Per —— Ordoered aeoordingly. 
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In an action against the representative of a deceased, who had committed a 
trespass on the property of the plaintiff, the plaintiff cannot, no matter 
however aggravated the trespass may have been, recover vindictive dam- 
ages. 


Appeal from the Superior Court of Law of Cleaveland 
County, at the Spring Term 1850, his Honor Jadge Cas 


WELL Presiding. 


The action is trespass quare — was 


tried on the general issue. The declaration and evidence 
were of an entry on the plaintiff’s land by the defendant's 
testator, secretly in the night, and maliciously burning a 
cotton gin-house and divers articles therein, and killing a 
horse ; and evidence was further given for the plaintiff, 
that the house and other property were of the value of 
$750. The counsel for the defendant, thereupon insisted 
before the jury, that he, being an executor, was liable 
only for damages to the value of the property destroyed. 
Bat, in summing up, his Honor instructed the jury, that, 
where a trespass is commited, under circumstances of 
aggravation, by a person moved thereto by malice, the 
jury was not restricted to the value of the property in 
assessing the damages against the wrong doer or against 
his executor, but they might, if they thought proper, give, 
vindictive damages against either. Damages of $1500 
were given; and the defendant appealed from the jadg- 


tneat 
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J. G. Bynum and Landers, for the plaintiff. 

Gaither, with whom was Alexander, for the defendant, 
submitted the following authorities : 

Revised Statutes, ch. 2d, sec. 11th, p. 57th. Brown v. 
Blick, action of waste; see Judge Taylor’s remarks on 
the Statute of Gloucester, at p. 518. 3 Murphy 511.— 
McLure v. Miller, action for the seduction of his daugh- 
ter. 4 Hawks. 135. © Woylie’ v! Smitherman; trespass 
quare clausum fregit. 8h ‘ed. 236. 


_ Rurrm,.C. J. As the case appeared, it would have 
been a proper one for insisting to the jury on vindictive 
damages against the trespasser. The question is, wheth- 
ér damages of that character can be given against bis 
representative. The Court is of opinion that they can- 
not.* An action for a tort was lost at the common law 
by the death of either party, the injured or the injurer, 
upon the maxim, actio personalis moritur cum persona.— 
That, in some cases, produced great hardship; as’ torts 
differ fa their nature, some consisting of violence and ‘in’ 
salt to the person’or injury to the character and feélings ; 
dnd, for'such, ordinarily, there is no precise measure of 
damages, but they ure in their nattre vindictive, and in 
agreat degree’ lie ih the discretion of a jury.” Others 
consist of injuries to or in respect of property; and for 
them,'the natural and legal redress is to restore the Value 
of the’ property destroyed, or to the extent of the — 
ration ‘of the’ property. 

“In Guses Of the former class, the death of a party pre- 
vents the great objects of an action from being attained, 
while it has no such effect in the latter, as the object then 
is to reimburse, out of the estate of the wrong-doer, the 
loss, which the other party has sustained in his estate by 
the uct of the wrong-doer ; audit is plainly just that he 
should thus be made whole. It is true, the common law 
put both cases on the same ground and gave no remedy 
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in either. But upon the distinction mentioned, the legis- 
lature of this State in 1799 and. 1805, passed two: acts, 
which were incorporated into one section of the Revised 
Statutes of 1836, whereby, amongst other things, itis en- 
acted, that actions of trespass.and trespass.on the: case 
shall survive against executors. when they are not merely 
vindictive, that is, where property either real or personal 
is in contest, or where such actions are brought for dama- 
ges done to such property. Rev. St. ch. 2, sec. L0)0'The 
affirmative language used andthe negative. provisionre- 
specting vindictive actions, taken together,: show the 
principle of the enactment to be, that in respeet to a loss 
sustained by one in his property from the wrongful act of 
another, there shall be a commensurate redress indama+ 
ges, notwithstanding the death of either orcboth of the 
parties. In respect, however, to injuries to the persowor 
to the feelings, before alluded to, aud.for which such ac- 
tions. only. lie, as.in.their. nature are. vindigtive, it was 
deemed wisest to leave the law, as it was before...The 
present case presents an instance of a third class of cases; 
in which the action is for damages done.to property, and, 
to that extent, cannot be said to be vindictive, and, under 
the statute, undoubtedly survives. But if the action w 

between the original parties, the jury might go’ beyond 
the loss to the plaintiff in his estate and assess the dam- 
ages in reference to the circumstances of insult or other 
aggravation—which are called in the books, by the va- 
rious names of exemplary, or vindictive damages, or smart 
money ; all signifying much the same, and denoting that 
such damages are not for the injury to the property. that 
si, merely therefor, but forsomething over and above that. 
Now with regard to damages of this latter character, the 
Court thinks the action of trespass is not preserved by the 
act after the death of one of the parties. For, as the act 
gives the action between executors for property or dam- 
ages done to property, and in those cases only, and, more- 
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over, is particular to exclude from its operation vindic- 
tive actions, it seems to be a necessary construction, that, 
however it might be between the original parties, yet, as 
between the representatives, the action is not to survive 
in respect to its vindictive features, but only as far as 
to give reparation for the pecuniary loss, by reason of the 
destruction of the property or damage done toit. As far 
as an action is vindictive, there is the same reason, why 
it should not survive, as there is against one purely vin- 
dietive surviving at all. This seems to be the onavoida- 
ble interpretation of the act as applicable to such a ease, 
and it is believed, there is no decision to the contrary.— 
‘It was indeed urged in the argument, that a different doc- 
trine was laid dawn in Wylie v. Smitherman, 8 Ire. 236. 
But that isa mistake; for certainly, no such thing was 
intended, and: what was said there meant only, that, even: 
assuming that to be a proper case for vindictive damages, 
it was erroneous in the Court to lay down their measure, 
instead of leaving that to the jury. The point whether 
an administrator was liable for vindictive damages, was 
not considered, nor in truth, did it occur to the Court. 








‘Pee Curiam. Judgment reversed and venire de novo. 
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‘It is the rule in this country to apply payments fo the debt, for which the 
—— — — — 
who pays. 

The cases of Moss v. Adams, 4 Ire. Eq. 42, and State v. Thomas, 10 Ise 

165, cited and appreved. 
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Appeal from the Superior Court of Law of Henderson 
County, at the Spring Term 1850, his Honor Judge Cato- 
WELL presiding. 

This is an action on the official bond of the defendant, 
executed by him as sheriff of Henderson, for the default « of 
his deputy, J. J. Sammey. The breaches asigned were, 
that the said deputy had not used due diligence in col- 
lecting certain debts, placed in his hands for collection, 
and, in the second place, had collected the same and re- 
fused, on demand, to pay over the money to the relators. 
The execution of the bond declared on was admitted and 
that the said Summey was the defendant’s deputy during 
his official term, commeneing in September 1842. The 
relators read in evidence a receipt signed by the said 
Summey, for sundry notes, which was in the usual form 
of officers’ receipts for notes given them to collect. It 
was admitted, that all the debts set forth in the same 
were on solvent persons, except the McCarson debt, and 
fur that the relators did not claim to recover. The de- 
fendant’s counsel admitted, that the debts had been all 
collected, except the said McCarson debt, and the debt 
on Brittain & Johnson. The defendants then shewed, that 
6 * 
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the said deputy had paid the relators $50 on the 28th of 
July 1843 ; $437 43 on the 2nd of November 1843; $100 
on the 2nd of June 1844; $85 on the 7th of July 1544; 
$40 on the 26th of December 1845, and $20 on the 2nd of 
November 1846. 

The relators then called William Brittain, who proved, 
that he paid said Summey on the debt due from him and 
Johnson mentioned in the said receipt, in February or 
March 1843, something over two hundred dollars in corn, 
and $40 in.claims on the County of Henderson, and, in 
the fall of said year, he paid said Summey $90 in cattle 
and $40 in County claims, and, in the fall of 1844, paid 
off the balance of said note in cattle, and took it up. The 
credits were endorsed thereon from time to time accord- 
ing tathe amount paid. 

It appeared on the trial, that the relators resided in 
Lincolnton, some seventy miles from Henderson. There 
was no evidence tending to shew, that the relators had 
authorised the said Summey to collect the debt on Brit- 
tain & Johnson in any thing but money, or that they knew 
of the kind of payments made thereon, or that they rati- 
fied the same thereafter. The relators offered no proof 
to shew, that any of the other debts set forth in the said 
receipt had been collected, except the said Brittain & 
Johnson debt. There was no evidence of the application 
of the money paid by the said Summey to the relators, 
nor any evidence of any directions given by him as to its 
application. The counsel of the relators, in opening the 
case, stated that the money paid by the said Summey had 
been applied to the extinguishment of the Brittain & 
Johnson debt, and this suit was brought for the default 
of the said Summey in relation to the other debts set 
forth in the said receipt. 

The defendant’s counsel insisted, that the money paid 
ought not to be applied to the Brittain & Johnson debt, 
there being no evidence, that the said Summey had conver 
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ted the property by him secured into money, when he made 
the payments tothe relators; that it made no difference, 
whether he received the property with or without au- 
thority, the money paid could not be presumed to be the 
proceeds of the said property, unless there was evidence 
to shew, that he had received money for the property, 
before the payments were made. The Court charged, 
that if Summey, the deputy, received property and Coun, | 
ty claims in payment of the Brittain ¢- Johnson debt, 
without authority fromthe relators and there was no 
subsequent ratification by them, then he became their 
debtor to the amount of the said debt, and it was not ma- 
terial, whether he converted the same into. money. ber 
fore he made the payments to the relators or not, And 
the Court further charged, as it didnot appear that any 
application of the money had been made by the relators 
or directed by the said Summey, that the money proved 
to have been paid ought to be applied, first to the Brit- 
tain & Johnson debt, and, if there was a balance, then. to 
the debts set forth in the said receipt, which were within 
the jurisdiction of a justice of the peace and on persons 
admitted to be solvent. The jury found according to the 
charge of the Court. A new trial was moved for and re- 
fused, judgment rendered on the verdict, and the defen- 


dant appealed. of 


J. Baxter, for the plaintiff. 
J. W. Woodfin, for the defendant. 


Pearson, J. This case was before the Court at its last 
term and is reported 10 Ire. 165. It was then held, that 
no judgment could be rendered on the special verdict, be- 
cause it did not appear, that any of the claims had been 
collected, so as to make a debt or demand “ to which the 
payments could be applied;” so the question as tothe ape 
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plication of money, which was intended to be presented, 
did not arise. 

But it was intimated, that if the deputy had collected 
any thing on the note of Brittain and Johnson, the pay- 
ments ought, first, to be applied to that demand, because 
it is the rule in this country, to apply payments to the 
debt, for which the security is the most precarious, when 
- no application is made by the party who pays. Moss v. 
Adams, 4 Ire. Eq. 42, was cited in support of the position. 
Upon the second trial, it was proven, that the deputy had 
collected the whole of the note of Brittain & Johnson ; 
not, it is trne, in money, but in horses and cattle, which 
he received as money, and gave up to them their note, 
and the Judge in the Court below held, that this was 
such*a collection of the claim, as to make it a debt or de- | 
mand, to which payments could be applied, and that, in 
the absence of any proof, that any collections had been 
made, upon any of the other claims and paid over tothe 
relators, it was proper to apply the payments to the ex- 
tinguishment of the elaim upon the bond of Brittain & 
Johnson, although it was not proven, that the deputy had 
sold the horses, cattle, &c. and realized the money from 
such sales. We see no error in this opinion; it fully ac- 
cords with the intimation given in the case, when it was 
last before us, which was in accordance with tlie law, as 
held in Moss v. Adams. 





Psr Curiam. Judgment affirmed. 














AUGUST TERM, 1850 


DEN ON DEMISE OF ELWJAH CHASTIEN vs. DANIEL PHILIPS; 


Where a deed was delivered merely ag an escrow, and never absolutely, was 
not registered and was finally destroyed by the maker, by the consent of 

"the party, to whom it purported to be made, it cannot constitute a color of 
title. 


Appeal from the Superior Court of Law of Haywood 
County, at the Fall Term 1849, his Honor Judge Extis 
presiding. 

This action was commenced September 29th. 1847, and 
the declaration is on the several demises of Elijah Chas- 
tien and Samuel Higdon. On the trial, a title was de- 
duced from the State to Chastien, and it was shewn that, 
early in 1841, he conveyed in fee to the other lessor. On 
the part of the defendant, evidence was then given, that. 
prior to 1839, Chastien contracted to sell the premises in 
fee to Leonard Higdon, and gave his bond or covenant 
to make the conveyance, when the purchase money should 
be paid: that the price was fully paid, and that, in the 
latter part of that year or early in 1840, the said Leonard 
sent one Coward to Chastien, who lived in South Caro. 
lina, to get a deed, and that Chastien executed a deed, but, 
in consequence of Leonard Higdon's omission to send 
Chastien’s covenant by Coward, he, Chastien, refused to 
deliver it absolutely, and put it into the hands of the said 
Coward, with directions to deliver the deed to the said 
Leonard, on his surrendering to that person the bond 
which Chastien had given: that Coward, upon his retarn, 
shortly thereafter, offered to deliver the deed to the said 
Leonard, as directed by Chastien, if he, the said Leonard, 
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would surrender to him the said bond or covenant; but 
the said Leonard refused to surrender the same or to ac- 
cept the deed sent, and remarked to Coward, that he 
might hold on to the deed, until he should pay him a small 
sum, which he owed him; and that, about a year after- 
wards, the said deed was destroyed by Chastien, by the 
consent of the said Leonard, without ever having been 
delivered to him personally, or otherwise, than as above 
set forth ; and, by the direction of the said Leonard, a 
deed was then made by Chastien to the said Samuel Hig- 
don. Evidence was further given on the part of the de- 
fendant, that, in June 1840, certain executions issued by 
a justice of the peace, against the estate of the said Leo- 
nard, were levied on land, and orders of sale made there- 
on in the County Court, and that writs of venditioni ex- 
ponas wére then issued and the premises sold by the she- 
riff on the 5th of October 1840, toa person under whom 
the defendant claims; and, that, in December 1840, the 
defendant claimed the land under the title derived from 
the sheriff’s sale, and, upon his demand, the said Leonard 
surrendered the possession to the defendant, who then en- 
tered, and, in July 1841, the sheriff made a deed to the 
purchaser, and the defendant continued in possession up 
to the trial. On this, the Court‘held, that the purchaser 
did not acquire a title under the sale of the sheriff, be- 
cause the writs of vendttioni exponas did not describe or 
include the premises. Thereupon, the counsel for the de- 
fendant insisted, that the defendant was entitled to the 
benefit of the possession by Leonard Higdon and that it 
perfected the defendant’s title. 

The Court instructed the jury, that, supposing the evi- 
dence to be true, it established the due delivery of the 
deed, so made, to Leonard Higdon by Chastien ; and that 
the possession of the premises by the said Leonard and by 
the defendant together, for more than seven years after 
the deed was delivered to Coward by Chastien, was such 
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an adverse possession under color of title as vested the 
title in the defendant. There was a verdict for the defen- 
dant, judgment and appeal. 


J. Baxter and G. W. Baxter, for the plaintiff. 
N. W. Woodfin and Garther, for the defendant. 


Rurrin, C. J. As the sale and conveyance by the 
sheriff are to be deemed void in the present state of the 
case, they are to be put of our consideration, except so 
far as they may be color of title and enable the defendant 
to make a title under the statute of limitations. Bat ‘he 
cannot do that, because the action was commenced in 
less than seven years from the defendant’s entry, and, in- 
deed, from the sheriff’s sale. It is clear, then, that the 
title cannot be in the defendant, and the instruction on 
that point was erroneous. The title, therefore, must be 
in Chastien or one of the Higdons; and unless it be in 
Leonard Higdon, the plaintiff must recover on the de- 
mise of one of the other two persons. The Court holds, 
that Leonard Higdon has not the title. The deed to him, 
if delivered absolutely, did not pass the title, for want of 
registration ; and, therefore, at most, it could only be 
color of title. Now, supposing that the possession of the 
defendant may be connected with that of L. Higdon, so 
as, together, to constitute a sufficient length of a posses: 
sion, yet it cannot enure to vest the title in L. Higdon, 
because his possession was never adverse to Chastien, 
and, indeed, the supposed deed to him never, in point’ of 
law, became a deed. He entered originally as vendee 
under articles, and, of course, that possession was not ad- 
verse to his vendor. Its character, however, would be 
changed by the execution of a deed and its acceptanée 
by him ; and it has been held, that a deed, not otherwise 
defective, is color of title, though not registered. _ But it 
seems impossible to allow that operation to an instra- 
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ment, which is not only unregistered, but which never 
took effect as a deed—being merely an escrow and, by 
the consent of the party, to whom it purported to be made, 
destroyed by the maker before a final delivery to the par- 
ty. It is true, there cannot be a delivery to the party 
himself as an escrow ; and a deed thus delivered is ab- 
solute. 
_ It is likewise true, that an unconditional delivery to 
Coward, as the agent of L. Higdon, would have made the 
deed complete at once. But there was, in fact, no such 
unconditional delivery in this case. It is no where laid 
down as a principle, that a delivery to one, who is the 
agent of the bargainee, cannot be conditional, but must 
be absolute, as if the delivery were to the bargainee him- 
self. Nor can that be the law, since, after the bargainor’s 
refusal to déliver the deed absolutely to the agent of the 
other party, there is no reason, why the bargainor may 
not make the same person his agent to take the deed, and 
Aeliver it, upon the performance of certain conditions by 
the other party. There is no repugnancy in such a tran- 
saction, as there is, when the delivery is directly to the 
party himself; and, therefore, the instrament may be al- 
lowed to operate according to the actual intention of the 
parties, which is always the justice of a case and to be 
ascertained when the intention is not contrary to .law.— 
It is plain, then, that this deed was not delivered to Cow. 
ard, as the agent of Leonard Higdon, but that it was put 
in his hands, as the agent of Chastien, to be delivered upon 
getting up the original articles of sale ; and that it never 
was delivered to L. Higdon, but, when offered, was re- 
jected by him. It was, therefore, no more than an escrow 
at any time during its existence, and it so continued, by 
reason of the party’s own refusal to accept on the condi- 
tions specified. Now, it canuot be held, or even admitted, 
. that. L. Higdon held possession of the premises under the 
deed, which he had not received, but had thus explictly 





—— 
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rejected ; and the very idea of possession under color of 
title is, that it is a possession taken or held by one under 
an instrument, which purports to convey, or under which 
he claims, an estate in the land. 

That person never did set up any claim under the deed ; 
bat, after its execution, as before, his possession was un- 
der, and merely subsidiary to, the title of his vendor. The 
subsequent surrender by him of the possession to the de- 
fendant could not affect this point, under any circum- 
stances. But, it is plain, that it proceeded altogether 
from a mistake of the parties, as to the validity of the 
sheriff’s sale ; for, if it had been good in other respects, 
it would have been effectual under the act of 1812, with- 
out regard to the deed from Chastien, as L. Higdon had, 
before, fully paid for the land and Chastien held upon a 
pure trust forhim. Whether his title was legal or equita- 
ble then, he conceived himself obliged to let the purchaser 
trom the sheriff into possession; and no inference can be 
drawn from that fact, which can operate one way or the 
other on the deed. There has not, therefore, been seven 
years possession, under color of title, adverse to the les- 
sors of the plaintiff, and there ought to have been a ver- 
dict against the defendant, upon the one demise or the 
other. 


Par Cuntam Judgment reversed and venire de novo. 


7 
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GEORGE BROOKS vs. ANN JONES. 


in an action for malicious prosecution, the plaintiff must shew particular 
_ malice on the part of the defendaut towards him. 


Thie partioular malice may be proven by positive testimony of threats or 
expressions of ill will, used by the defendant in reference to the plaintiff, 


‘or ft may be inferred from the want of probable cause and othér circum} 
SE AE ABO NE feelings. 


— from the Superior Court of Law of Buncombe 
— ata Special Term in February 1850, — 
Judge Catpwegt presiding. 

This is a suit for a malicious prosecution. The defen- 


dant sued out a State’s warrant against the plaintiff and 


others, charging them with shooting and cutting her 
horses, in the night time, which was tried before a mag- 
istrate and dismissed. On the trial the defendant intro- 
duced testimony, tending to shew jthat she had probable 
cause for sueing out the State’s warrant. The Oourt 
charged the jury, that, if the facts deposed to by the wit- 
nesses, were true, there was probab!e cause, and fur- 
ther charged, that if they did not believe the witnesses, 
then, to entitle the plaintiff to recover in this action, 
he must shew express malice on the part of the defen- 
dant. The defendant’s counsel asked the Court to charge 
the jury, what was meant by express malice, and the 
Court said it meant ill will, grudge and to revenge 
herself. The only evidence on the part of the plain- 
tiff, as to malice, was the existence of an action of 
tresspass, instituted by the defendant and her son against 
the plaintiff and his father in law. 


ches - 
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The jury returned a verdict for the defendant, and from 
the judgment thereon the plaintiff appealed. 





J, Baxter. for the plaintiff. reve , 
J. W. Woodfin, for the defendant. 


_ Pearsow, J. His Honor was of opinion, that the plain- 

tiff must shew express malice on the part of the. * 
dant. Being requested to explain what was meant by 
express malice, he replied, “ill will—grudge—to room 
herself.” To. this the plaintiff excepts. 

If his Honor had said particular, instead of, 24 
malice, his meaning would have been more clearly, cons 
veyed. 

General malice is wickedness, a disposition to do wrong, 
a “black and diabolical heart, regardless of social'duty 
and fatally bent on mischief.” This is malice against 
mankind, and was the definition, insisted on by the plains 
tiff’s counsel, in the argument before us. 

Particular malice isill will, gradge, a desire to be ree 
venged on a particular person, which is the definition 
given by his Honor, 

The case, then, as we infer, was intended to present 
this question. In an action for malicious prosecution, 
is it sufficient for the plaintiff to shew, that the defen. 
dant, in instituting the prosecution, was influenced b 
general malice, or must he shew, that the defendant 
had particular malice against him? His Honor thought 
the plaintiff must shew particular malice, on the part. of 
the defendant, towards him. We concur in this opinion. 
1 Step. nisi prius, 2295. 

This particular malice may be proven by positive tes 
timony of threats or expressions of ill will, used by the 
defendant in reference to the plaintiff, or it may. be in- 
Served from the want of probable cause and other ¢ireums 
stances, such as that set out in the conclusion of the ease 
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—the pendency of a law suit between the parties, which 
is apt to engender angry feelings. 

' Wedo not understand from the manner, in which the case 
is made up, and it was not contended in the argument, 
that his Honor meant to lay down the position, or was so 
understood, by the use of the term “ express malice,” that 
the particular malice, necessary to support the action, 
must be proven by positive testimony of ill will, and that | 
it could not be inferred by the jury, from a want of prob. 
able cause or other circumstances. When there isa total 
want of probable cause, the jury will infer malice, al- 
most of necessity ; as a prosecution, wholly groundless, 
catinot be accounted for in any other way. 


Pars Cuniam. Judgment affirmed. 


» 


JOHN BUTTS vs. ANDREW J. PATTON. 


Under the statute of 1826, the presumption of the payment or satisfaction 
of a judgment does not arise, until ten years after the plaintiff has ceased 
to prosecute his judgment, that is, until ten years after the day ef the 
return of his last execution. 

The plea of payment to an action on a judgment, Fo, is sufficient to cover 
the defence of a presumption of payment or abandonment of claim under 
our act of 1826. 

The case of Gilky v. Dickinson, 2 Hawks. 341, cited and approved. 


Appeal from the Superior Court of Law of Macon 
County, at the Fall Term 1849, his Honor Judge Euuis 


presiding. 
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AUGUST TERM, 1850. 263 








— — — — 


Butts vs. Patton. 





Gaither, N. W. Woodfin and J. W. Woodfin, for the 
plaintiff. 
J. Baxter, for the defendant. 


Nasu, J. The action is in debt, and brought.on a judg: 
ment, rendered against the defendant in favor of the plain- 
tiff in the State of Georgia. That judgment was obtain- 
ed at October Term 1837 of Habersham Superior Court, 
and an execution issued from that Term to the April 
Term 18388 of the said Court. On the 20th November 
1837 the sheriff returned the writ, with the endorsement 
“no property.” No other execution issued on the judg. 
ment. The writ, in this case, issued on the 4th of Mareh 
1848, The defendant, among other defences, pleaded 
“ payment” and it was insisted by him. that more than 
ten years had elapsed since the judgment was obtained 
and before the issuing of the writin this case. The plain- 
tiff insisted,that the presumption of payment did not arise 
—first, because ten years had not elapsed from the term 
of the Court, to which the fi. fa. issued on the said judg. 
ment was made returnable and the commencement of 
this suit; secondly, because the statute, giving the pre- 
sumption, was not sufficiently pleaded; and thirdly, be- 
cause the statute did not apply toa judgment obtained 
in Georgia, where no such statute existed. The Court 
was of opinion, that, from the lapse of time, a presump- 
tion arose, that the judgment, upon which this ac- 
tion is brought, was paid. and that presumption operated 
upon a judgment obtained in another State, as well as 
one obtained in this. The jury found a verdict for the 
defendant and the plaintiff appealed. 

Under the view we have taken of this case, it is not ne- 
cessary for us to express any opinion upon the question, 
whether the Act of 1826 applies to a judgment. obtained 
in a sister State, for, whether it does or not, the presump- 
tion of payment does not arise here. The act provides, 
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that the presumption of payment or satisfaction of all 
judgments, &c., shall arise within ten years after the 
cause of action on the same averues, &c. Rey, St. ch. 
65, sec. 19. The question then is, from what period does 
the act begin tooperate? Literally, from the rendition 
of the judgment, for then the plaintiff can bring his action 
upon it. Was thatthe meaning of the Legislature ?— 
We presume not, for the act goes on to provide, that the 
action shall be brought under the same rules, regulations 
and restrictions, as now exist at law. The statute. of 
limitations does not apply to either bonds or judgments, 
With respect to the former, the doctrine of twenty years, 
raising a presumption of payment, was at an early period 
Jaid down by Lord Hae. who thought it merely a cir- 
eumstance from which a jury might presume payment. 
The rule was followed, unti] at length it became the set- 
tled law of the Court. It was, however, a presumption, 
which ceased to exist, when a sufficient canse was shewn, 
why the action had not been sooner brought. Thus, 
when it is shewn that the debtor has been insolvent and 
unable to pay. Hull v. Horace. Cow. 109. So when 
a receipt for interest is endorsed on the bond by the payee, 
if.it appears to have made at a period, when it was not 
the interest of the payee to make it, as when the twenty 
years had not elapsed at the time of the endorsement.— 
Tucker v. Crisp, Sh. 827. Rose v. Bryant, 2 Camp. N, 
P. 321. Sowhen a demand has been made within the 
twenty years. Oswald v. Legh, lst Term. Rep. 270, 
The principle, established by these cases, is, that when 
the plaintiff shows that he could have derived no benetit 
by bringing his action sooner, or that the defendant has, 
within the twenty years, acknowledged the debt to be a 
subsisting one, by either paying interest on it, or by 
promising to pay it, or that, within the prescribed period, 
he, the plaintiff, has demanded payment, in other words 
has been endeavoring to get his debt paid, the presump- 
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tion of payment will not arise. Such were the rales and 
regulations, governing the presamption of payment at 
common law upon the lapse of time. In this case, the 
judgment was obtained at October term 1837 of the Court. 
From that term an execution issued, returnable to April 
term 1838. The legal time, which that execution had to 
run, was six months, to-wit, “until the first day of the 
Court in April;” and in contemplation of law, up to that 
time, the plaintiff was endeavoring to collect his jadg- 
ment. So far as his rights were concerned, in this par- 
ticular, the return of it by the officer in November 1837 
had no effect. It was the act of the officer, voluntary on 
his part, and done, most probably, to free himself from the 
custody of the process, As evidence, that its return did 
not affect the rights of the plaintiff, on the question we 
are now considering, if he had caused an alias fi. fa. to 
issue from the April term 1838 of Habersham Superior 
Court, the law would have considered it so connected with 
the preceding one, that the defendant would have had 
no power to dispose of his property, between the time, 
when the first writ was actually returned and the issuing 
of the alias, so as to defeat the latter. The lien, created 
by the original, would have been continued in the altas. 
Gilky v. Dickinson, 2 Haw. 341. In law, then, the plain- 
tiff was endeavoring to enforce his judgment up to April 
term 1838, of the Coart, in which it was obtained. The 
time specified in the act did not expire until April 1848, 
The writ in this suit was issued in March of that year. 
Suppose that executions had regularly issued from time 
to time of Habersham Superior Court, could it be pre- 
tended, that a presumption of payment or of abandon- 
thent of his claim by the plaintiff coald have arisen? 
Very clearly not. And why not? Simply, becaase, 
it ‘wotild be thanifest, he hid not abandoned ‘his claim, 

Which “Would rebut the idea of a payment. So hats, 
ten yéars have not elapsed, since the plaintiff ceased 
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to prosecute his claim under his judgment and the issuing 
of bis writ. The legal presumption authorised by the 
act of 1826 does not arise in the case. 

By the plaintiff, it is farther objected that the statute is 
not sufficiently pleaded. We think, the plea of payment 
is sufficient ; the statute need not be pleaded; it only 
raises a presumption, which is evidence under the plea 
of payment. 


Per Curiam. Judgment reversed and venire de nova. 


x 


GEORGE PLATT ve. F. W. POTTS 4 AL. 


A judgment, either before a magistrate or in a court of record, is not the sub- 
ject of an action of trover and conversion ; nor is a note, on which a judg- 
ment has been obtained, because it is merged in the judgment and is de- 
funct. 


Appeal from the Superior Court of Law of Haywood 
County, at the Fall Term 1849, his Honor Judge Extus 
presiding. 


N. W. Woodfin, for the plaintiff. 
Henry and J. W. Woodfin, for the detendant. 


Pearsow, J. This was trover. One count was for the 
conversion of a magistrate’s judgment for $100 against 
one Talbright: The other was for the conversion of a 
note for $100 on said Tulbright. The proof was, that 
Talbright had given the plaintiff a promissory note for 
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$100, The plaintiff, by his agent, endorsed the note to 
one Allen, in anticipation of a trade, which was ‘not con- 
claded, and the plaintiff then handed the note to the —* 
fendant, Potts, a constable, for collection, without stri 
king out the endorsement to Allen. Potts took a —* 
ment against Tulbright on the note, and afterwar 

the judgment to the other defendant, Penland. e me 
fendants, upon demand, refused to give up to the plaintiff 
either the note or the judgment ; he then brought this 
action. 

The judge in the court below was of opinion, that the 
plaintiff could not recover on the first count, because “a 
judgment,” of a magistrate was not a thing, that could 
be recovered in trover. This is settled. Cobb v. Cun- 
ningham, 6 Ire. 368. But he was of opinion, that the 
plaintiff could recover for the conversion of the note, “ if 
the jury was of opinion that there had been a conversion 
of the note by the defendants; either by procuring a 
judgment to be rendered on it, or otherwise.” To this 
part of the charge, the defendants except, und we think 
the exception well founded. 

There was no wrongful conversion of the note, by ta- 
king a judgment on it, in the name of Allen. The en- 
dorsement passed the legal interest to him, and it was 
the plaintiff’s fault not to strike out the endorsement, 
and, although the beneficial interest, according to the 
facts of the case, was still in the plaintiff, the defendant, 
Potts, did nothing more than his duty in taking the judg- 
ment as he did. The judgment nullified the note, and it 
was, therefore, of no force or effect, and ought to have 
been cancelled by the magistrate and filed away by him,- 
and, in strictness, he ought also to have kept the judg- 
ment (or rather the paper on which the judgment was 
written,) as evidence of his adjudication, in which both 
the plaintiff andthe defendant were interested, but to 
which neither of them had any right, because it ought to 
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be kept by the magistrate, so as to enable himto make a 
dye return if a writ of recordari should issue, The rights 
of the plaintiff could be enforced by issuing an execution 
on a separate piece of paper, and the rights of the defen- 
dants (if he should ever be sued again, for the same cause.) 
could be protected by a reference to the judgment, &c., 
still remaining in the hands of the magistrate, as a quasi 
record, 

We, therefore, do not concur in the opinion, that a hote, 
alter a judgment has been rendered on it in the name of 
the apparent legal owner, can be the subject of an ac- 
tion of trover. A judgment is a thing merely in contem- 
plation of law, and trover will not lie for its conversion, 
whether it be the judgment of a court of record or of a 
magistrate. A note, after judgment has been taken on 
it, is defunct, has no existence and is not a thing, either 
in fact or in contemplation of law, and therefore trover 
cannot be sustained, 


Per Curiam. Judgment reversed and’ venire de novo. 
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‘As soon as the owner of an auimal knows or has good reason to believe, that 

- heis likely to do mischief, he must take care of him and be responsible for 

_ any injury that he may inflict ; aod it makes no difference, whether this 

_ greand of suspicion arises from one act or from repeated acts, _ 

The act done, however, must be such as to furnish a reasonable 
Maat ay ca wr dcp 
is a matter to be decided by the jury and not by the court. 


Appeal from the Superior Court of Law of Surry 
County, at the Spring Term 1850, his a Citgo 
‘Dick presiding. 


H. C. Jones, for the plaintiff. 
Boyden, for the defendant. 


Pearson, J. This was a case, for an injury done tothe 
plaintiff’s horse by the defendant’s bull. The plaintiff 
proved, that a bull of the defendant, while running at 
large, gored his horse and killed it. One Cannady swore, 
. that before the horse was killed, he was giving salt to a 
cow, when the bull came up—whereupon the bull made 
after him and forced him to jump on a fence near at hand, 
and he stated these facts to the defendant and told him, 
he would have shot his bull, if he had had a ganyiim 

The Court charged, that it was not necessary to shew, 
that the defendant had knowledge of a vicious habit of the 
animal by proof of many acts, but that knowledge of one 
vicious act, shewing him to be dangerous, would be suf- 
ficient to render the defendant liable, and that the testi- 
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mony of Cannady did bring home to the defendant such a 
knowledge of the vicious propensities of the animal, as 
would require him to prevent the animal from going at 
large, and, so far as this point was involved, the jury 
would be authorised to find for the plaintiff. 

The defendant excepts to this charge. We concur in 
the general proposition, that the allegation in the decla- 
ration, that the bull had a vicious habit and was accus- 
tomed te do mischief, which was known to the defendant, 
may be sustained by proof of a singleact. provided it be of 
such a natare and is committed under such circumstances, 
as to satisfy the jury, that the animal was vicious and too 
dangerous to be allowed to go at large, Such fact com- 
ing to the knowledge of the owner, is notice suffieient to 
put him in the wrong, and make him liable for the conse- 
quences of his neglect to keep the animal confined. 

The cases cited by the plaintiff’s counsel fully sustain 
this position, Jenkins v. Turner, 1 Ray. 109, 3 Car. & Pa. 
138, 1 Bar. & Ald. 620, 1 Holt 617. Leigh nist prius 
552. Buller nist prius 7. 2 Esp. Rep. 482.. One act 
may scmetimes furnish as convincing proof of the vicious- 
ness of an animal as a dozen, and the jury are, therefore, 
allowed.to make the inference from a single act. The 
idea, that the owner is not liable until the mischief has 
been known by him to be repeated time after time, is 
absurd; how many horses, mast the owner know his bull 
to have killed, before he becomes liable? The rule is, 
that as soon asthe owner knows or has good reason to 
believe, that the animal is likely to do mischief, he must 
take care of him; it makes no difference whether this 
ground of suspicion arises from one act or from repeated 
acts. The only restriction is, that the act done, must be 
such as to furnish a reasonable inference, that the animal 
is likely to commit an act of the kind complained of.— 
This explains the case, in which it is held, that an action 
against the owner of a dog for killing a sheep, is not sus- 
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tained by proof of a scienter, that the dog had bitten a 
man, without adopting the suggestion made by the defen- 
dant’s counsel, that the “old cases” favored dogs, more 
than useful animals. Upon the same principle, an action 
could not be sustained against the owner of a hog (a use- 
ful animal) for injury to the person of the plaintiff, by 
proof of a scienter, that the hog would eat young chickens 
and ducks. 

We think, there was error.in the particular proposition, 
laid down in reference to the effect of the testimony of 
Cannady. 

When the owner knows or has reason to believe that 
an animal is dangerous, on account of a vicious propen- 
sity in him, from nature or habit, (a term used to denote 
an acquired as distinguished from a natural vice,) it be- 
comes his duty to take care, that no injury is done ; and 
he is liable for any injury, which is likely to be the result 
of this known vicious propensity. But whether there 
be sufficient evidence of this vicious propensity, whether 
a single act, and the attending circumstances are such, 
as to justify the inference, are matters, in reference to 
which the jury must enquire. 

If a dog is known to have killed one sheep—a jur 
would be able, from their knowledge of that animal, 
infer, that he would kill another, if an opportunity pre- 
sented itself. If so, the owner would, in law, be liable. 
But if a dog is known to have bitten a man, a jury would 
not be apt to infer that he would kill a sheep, because the 
one act proceeds from voraciousness, the other from com- 
bativeness, and fierce dogs are not so apt to be shéep 
killing dogs. If a bull so far loses sight of his submission 
to the “dominion of man,” as on one occasion to rebel and 
offer combat, it does not follow, as a matter of course, thiat 
he would be likely to attack a horse, and that fact'must 
he decided by the jury, from the nature of the animal, the 
provocation and other circumstances attending the act. 
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it was error for the Court to decide “that the testimony 
of Cannady did bring home to the defendant such a knowl- 
‘edge of the vicious propensity of the — as would make 
pond liable: 





; 


Pea Cumsam. Judgment reversed and venire de novo. 


ROBERT H. MAXWELL 2s. JOHN MILLER. 


One may recover in an action of covenant or assumpsit, on a bill of sale for a 
plave, for a warranty of the seunduess of the slave, although there be no 
witness to the bill of sale. 


Appeal from the Superior Court of Law of Mecklenburg 
County, at the Spring Term 1850, His Honor Judge 


Dicx presiding. 


Thompson, Boyden and Osborne, for the plaintiff. 
- Craig and Wilson, for the defendant. 


Pearson, J. This was assuwpsit, upon the warranty 
of the soundness of a negro. The warranty was contain- 
ed in a bill of sale, given by the defendant, to which the 

' wife of the defendant was the only subscribing: witness. 
The plaintiff offered to prove the hand-writing.of the de- 
fendant and that of bis wife, in order to establish the 
warranty. The Court rejected the evidence, and the 
plaintiff submitted to a non suit and appealed. 


— 
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The objection to the reception of the evidence is, that\ 
the attestation of the defendant’s wife, as a witness, is a 
nullity ; and so the bill of sale has no attesting witness, 
and does not pass the title, and, for that reason, the war- 
ranty, which is an incident to the sale, is of no validity. 
The reply is: admitting the position, that, as between: 
the parties, the title did not pass by the bill of sale, for 
want of an attesting witness, to be tenable; still, the 
jwarranty is distinct from that part of the bill of sale, 
which purports to pass the title; and there is no. reason, 
why there should be an attesting witness to a covenant 
or contract of warranty of the soundness of a negro, nor 
necessity for its registration. And if a warranty be a 
mere incident of a sale, the title in this case might have 
passed by an actual delivery, without a bill ef sale, and, 
so, there was no ground for the objection. a reply 
seems to be sufficient. 

But it is evident, that the doctrine of — as * 
plied to real estate, has no sort of application to the war- 
ranty of the soundness of a chattel. Such a contfact 
may be entirely distinct from, and unconnected with, a 
sale, and will support an action, provided there be a suf- 
ficient consideration, although there is no sale, to — 
it may be incident. 

The opinion of his Honor is obviously erroncous. 

The non-suit must be set aside and a venire de ‘novo 
issue. ; 


Per Curiam Judgment accordingly. 
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WILLIAM MURPHY vs. JAMES McCOMBS. 


Where a man, who is liable to militia duty, is arrested on a civil process 
while he is attending a militia muster, in violation of the A¢t of Assembly, 
he may plead the same in abatement. 


Appeal from the Superior Court of Law of Rowan 
County, at the Fall Term 1849, his Honor Judge Catp- 
WALL presiding. 


A. A. Caldwell, for the plaintiff. 
Craig, for the defendaat. 


Nasu, J. The writ in this case was served on the de- 
fendant on the 26th of April, The defendant pleaded in 
abatement, that. at the time of the service of the writ, he 
was attending his duty at a muster, as an officer of the 
militia, in the town of Salisbury, when the writ was exe- 
cated. To this.plea the plaintiff demurred. On the ar- 
gament, it was insisted by the plaintiff, that the matter 
set forth in the plea could not be taken advantage of by 
a plea in abatement; but was proper only to set aside 
the return, for the reason, that such a plea went to the 
writ, and the complaint here was of the service. 

In this we think there waserror. The Act of Assembly, 
under which the defence is offered, expressly provides for 
this case. Rev. St.ch. 31. By the 32rd section it is pro- 
vided, how writs and other process, except subpoenas, 
shall be executed and returned. The concluding para- 
graph of that section is as follows: “all process made re- 
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turnable at any other term, or executed at any other time 
or in any other manner, than is by this act directed, shall 
be adjudged void on the plea of the defendant.” The 58th 
section of the same act directs, “It shall not be lawful for 
any sheriff, or other officer, to execute any writ or other 
process, on a Sunday, or upon any person attending his 
duty at a muster of ‘the militia,” gc. The'law of the 
land, with regard to the militia, compels, under heavy 
penalties, all persons, who are liable to perform: militia 
duty and have been properly enrolled, to attend mustets ; 
and the act we are considering protects them from arrest, 
while they are in the performance of this duty. The offi- 
cers of the law are forbidden to execute writs. in givil 
cases upon a militia man, while so engaged. The time, 
then, when this writ was executed, was in violation of 
the law; and the 53rd section directs, that the defendant 
shall avail himself of it by a plea. That the defendant 
was within the protection of the law is admitted by the 
demurrer. Whether, under the Act of 1836; ‘he could 
have availed himself of the objection by a motion to * 
miss, it is not necessary to decide. 
The decision below is erroneous and must be reversed. 


Per Curiam. Demurrer overruled and intent for 
the defendant, 
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HUGH HAMILTON w. JOBEPH BLLER. 


An obligation for a certain sum, payable in specific articles at a particular 

time and piace, becomes, after it is due, necessarily an obligation payable 
"im money, unless the defendant pleads aud proves a tender of the articles, 
at the time and place mentioned in the contract. 


Appeal from the Superior Court of Law of Buncombe 
County, at the Spring Term 1848, his Honor Judge Bar- 
TLE presiding. 

This is an action of debt ona bond for $150, dated July 
ldth, 1842, and “payable January Ist, 1844, in good tra- 
ding, to be valued and delivered at Eller’s house.” Plea, 
payment. Before the jury was empannelled, the defen- 
dant, upon the authority of a letter from the plaintiff to 
him, moved to dismiss the suit, but the Court refused the 
motion. In support of the issue, the defendant gave evi- 
dence, that, before the bond fell due, and while the plain- 
tiff held it, the plaintiff and the defendant agreed, that 
any debts of the plaintiff to other persons, which the de- 
fendant would discharge and take up, should be allowed 
as payments on this bond; and the defendant then pro. 
duced several justices’ judgments against the plaintiff to 
the amount of the bond, and alleged that he paid them 
before the bond fel! due, but gave no evidence thereof.— 
On the part of the plaintiff, evidence was then given, that, 
on the Ist of January 1844, one Deaver, to whom the 
plaintiff had transferred the bond, attended at Eller’s 
house to receive payment, and Eller then tendered him 
some old horses and other specific articles, of the value 
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of $150, as then alleged by the defendant, which Deaver 
refused to receive, on account of their deficiency — 
ity. 

The Court directed the jury, that the sums due on the 
judgments were not payments on the bond, unless the 
parties had applied them, or agreed to apply them, to it; 
and that, whether such was the fact or not, it was for. 
them to enquire, and, in doing so, they might consider 
that the defendant tendered other things in discharge of 
the bond, after the period, at which he alleged he had 
paid it by taking in the judgments. The Court also in- 
structed the jury, that, unless they should find it to have 
been paid, they were to consider it as a bond for $150, 
payable absolutely in mouey, and allow interest accord- 
ingly. After a verdict and judgment for the plaintiff, 
the defendant appealed. 


N. W. Woodfin, tor the plaintiff. 
J. W. Woodfin, for the defendant. 


Rurrix, C. J. The motion to dismiss was not made 
by the plaintiff or his attorney, but by the defendant, and, 
as must be understood, against the will of the plaintiff at 
that time. The alleged letter, under which the defen. 
dant assumed the authority, is not set forth, and, hence, 
it cannot be seen here, that it conferred it, and that his 
Honor erred, supposing that the motion could be entere 
tained under any circumstances. We do not, therefore, 
consider that point ; which, moreover the defendant aban- 
dons, as he states, that both he and the plaintiff have been 
enjoined, at the suit of Deaver, from dismissing this suit. 

‘The instructions to the jury were very indulgent to the 
defence, in leaving it to the jury to draw inferences to 
an extent not warranted by the defendant’s own evidence, 
For he gave no evidence, that he had paid the judgments 
against the plaintiff; and, moreover, if he ever paid. 
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them, he failed to show that he did so before his pleasin 
this euit. For this latter reason, if no other, the verdict 
should have been against the defendant on that issue. ,,. 
. The insteument is an obligation for $150, and is,neces- 
sarily, payable. in money, unless it. was. discharged in. 
specific article or the due tender of them at ides yon 
— which there wenseniin 7 
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pita ini 
PAYTON COLVERT vs ALLEN WHITTINGTON, 


Tp an action brought to recover a penalty for not working en a road in 
Wilkes County, laid off by Commissioners, undér an Act ‘passed in 1846, 


“chr 100, it is necessary, before a recovery can be — ae pagans 
— Toe the Act directs. Wt *. 


"Appeal from the Superior Court of Law of, Wilkes 
Gounty, at the Fall Term 1849, his Honor — mean 
WBLL presiding. 


«Boyden, for the plaintiff. J 
‘No counsel for the defendant. — 


Nam, J. By an act passed in 1846, ch. 100; sec. S:and 
4, commissioners were appointed “to view, lay off and ime: 
prove the State Read from Alexander Church's to Payton. 
Golvert's.” The 4th section provides, “that before they’ 
shall enter upon their duties as Commissioners, they shall 
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take, an oath, before some justice of the peace for the 
County, of Wilkes, to view and lay off the road the best: 
and. most convenient way, having strict regard te private 
property as well as to the public good, anti shall assdss all’ 
damages, éc., and shall report the same to Wilkes County 
Court, &c.; and the said commissioners shaliappoint att 
overseer and allot him the hands necessary to open: the 
said road, &c:, and the hauds.so allotted: him shall besutie 
ject to the same fines, as in other cases is now provided: 
by law.” Under this act the commissioners proceeded to 
view and lay, off the read, as directed, appointed the plain- 
tiff overseer, and allotted him the necessary hands, among 
whom was the defendant, to open the road, This action 
was brought by warrant to recover from the defendant 
the sum of four dollars, the fine imposed by law for re- 
fusing to work asa hand in opening the road. The de- 
fendant had been duly summoned. To support his action, 
the plaintiff produced in evidence two papers, purporting 
to be reports, made to the County Court of Wilkes, of the 
Jaying off the road and the assessment ofdamages. Sev- 
eral objections were made to the plaintiff’s recovery. It 
is deemed necessary to examine but one. It no where 
appeats in the proceedings. thatthe commissioners were 
sworn. The act requires, that, before they enter on. their 
duties they shall be sworn. This is required,.as well ‘in 
justice to the persons, whose interests may be 

the location of the rond.'as'to the public.” It'is saidythit 
we cannot look beyond the action of the commissioners, 
If any action of the County Courthad been required upon 
the return made by them, it might well be questioned, 
whether we could look behind it; but, here, nothing is 
to 'be:done by that tribunal, butto order the payment of 
the damages assessed, They are not required te reéord’ 
the proceedings of the commissioners. We areiét 6t¥l 
ly au liberty. therefore, to look into ‘these proceedings, to 
see that they are regularand according asthe law div’ 
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reéts, but it is our duty todo so. We cannot, otherwise, 
ascertain the liability of the defendant to work on the 
road in opening it. The commissioners, under the act, 
have limited and special powers; and it must appear, 
that all has been done by them, which is required before 
their acts can be legal and valid. The taking of the re- 
quired oath is a condition to their entering upon the dis- 
charge of their duties. This not appearing is as if it did 
not exist. 


Pen Cunram. Judgment affirmed. 








ELISHA JONES ws. MILES B. ABERNATHY. 


When slaves, by a will made by a testator in Sonth Carolina, were directed 
to be emancipated, and then the testator says “all the balance of my ea- 
tate te belong to C J.” Held, that C. J. could not claim these negroes 
at law under the residuary clause, even if the bequest for emancipation 
were void by the laws of South Carolina, because they did not pass by 
the words of the residuary clause, but only fell into the residue by the 
operation of the law, and C. J.’s title was only an equitable one. 

- Held, that this Court cannot presume, that the emancipation of slaves is 
void by the laws or policy of South Carolina, but that this fact should 


have been proved. 


Appeal from the Superior Court of Law of Lincoln 
County, at the Spring Term 1850, his Honor Judge Dick 


This is a special action on the case, tried on not guilty 
pleaded. On the declaration and evidence the case is as 
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follows: William Barry, of Fairfied District, South Car- 
olina, by his will, which was proved there in 1823, gave 
several slaves, his land, and all his other property, to, his 
wife Lucy during her life. The will then proceeds thus; 
“ after her death, my will is, that my negroes, Jub, Lid, 
Isaac, &c., be all emancipated, and continue ander the 
care of Richard Harrison and John Pickett, as trustees. 
It is farther my will, that all my lands adjoining where 
I now live, with all the stock and plantation tools thereon, 
do continue in the care and under the protection of said 
trustees, for the benefit and support of said Jub, Lid and 
their increase forever. It is further my will, that all the 
balance of my estate, after my wife’s death, belong to 
Cynthia Jones.” The testator appointed his wife ex- 
ecutrix, and she qualified and died shortly before this 
suit was brought. During her life, the defendant had 
some of the slaves in his possession in this State, and 
then took and sold them beyond the limits of the State, 
For doing so this action is brought, in order to recover 
damages, alleged to have arisen thereupon to Cynthia 
Jones, who is the intestate of the plaintiff. 

The Court was of opinion the plaintiff could not recov- 
er, and, in submission thereto, he suffered a non-suit and 
appealed. 


Avery, Landers and Thompson, for the plaintiff. 
Alexander, J. G. Bynum and Craig, for the defendant. 








Rurrim, C. J. Without considering the question, whe- 
ther a general residuary clause vests in the legatee.the 
Jegal remainder in slaves, specifically given to another 
for life, upon the assent of the executor to the legacy for 
life, the Court holds this case to be against the plaintiff. 
For, supposing the affirmative to be true ordinarily, it is 
not so upon this will. The residue in the slaves is not 
expressly given in that clause; but they are previously 
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disposed of otherwise. ‘Ifthey fort a part of the residue 
‘at'all, ‘they fall into it by opefation Of faw merely,’ con- 
trary’ to the wish and’ expectation of the testator, upon 
the ground, that the disposition of them, for emancipation, 
failed by reason of its ilegality. “Now, that illegality is 
tiot established. It is’ possible, and, perhaps, probable, 
that it is deemed contrary to policy in South Carolina/to 
allow slaves to be emancipated and remain there, and 
the law of that State may not permit it. Bat, although 
we know that slavery is established in South Carolina, 
yet, without evidence, it cannot be judicially assumed 
here, that a bequest for emancipation is not valid there; 
since a power in the owner to manumit ‘is tiot ‘86 ab- 
solutely imcompatible with slavery, that they cannot 
co-exist under the same government; and, in fact, sach 
a power, in some form or other, has been tolerated in 
most countries and in the States of this Union, in which 
that institation prevails. But, if that were otherwise, 
still the right of this residuary legatee would not bea 
legal..but an equitable one. For, it is plain, the testator 
meant, that either his personal representative, or the 
trustees nominated in the will, shoald perform the “office 
of emancipating, or procuring the emancipation, of the 
slaves, if any further act were necessary to effect it; and 
to that end, the legal title must have been intended to re- 
vert to the personal representative, upon the death of the 
widow; or to vest in the trustees, with the land and other 
property, given “for the benefit” of the slaves. If the 
patpose of those gifts were illegat and could not be’ en- 
forced nor executed, still the gifts themselves would ‘not 
be avoided, but a trast would result to the residuary lega: 
tee, pon which’ there can be no action at law, bat * 


— in Equity. 


— Oeatau. ‘oo! Judgment atime 


vie Oi 7% et ee 
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C.N. WHITE ve. JOHN GIBSON. 


The declaration of a partner, after the purchase of an article, that he had 
eapaneedins Santen peerins — — 


dence to make his co-partners liable. 
The case of Willie v. Hill, 2 Dev. ¢ Bat. 231 , cited and approved. 


Appeal from the Superior Court of Law of Cabarrus 
County, at the Spring Term 1850, his Honor Jadge Dick 
presiding. 


Avery, Landers and Osborne, for the plaintiff. 
Wilson and Coleman, for the defendant. 


Nass, J. This action is in assumpsit, to recover from 
the defendant the price of a mule, purchased by one Lee, 
who is since dead, from the plaintiff, for the use ofa firm. 
consisting of said Lee and the defendant. The copart- 
nership was admitted, and was entered into for the pur- 
chase and sale of negroes, horses, cotton and tobaceo — 
To prove that the mule in question was purchased fcr the 
use of the firm, the declarations of Lee were admitted in 
evidence. These declarations were, that he had bought 
a mule from the plaintiff, and at a subsequent time, when 
the mule was brought home, he stated that he had bought 
it for the use of the firm. The latter declaration was ob- 
jected to by the defendant and ruled out by the Court. 

The sole question now submitted is, as to the correet- 
ness of this opinion. It is a general rule of the law of 
evidence, that the acknowledgment of one joint contrac-' 

10 
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tor or partner, is evidence against all the rest, and suffi- 
cient to bind them. The principle, upon which such ev- 
idence is admissible, is the community of interest between 
the party making the admissions and the party to be af- 
fected by them, and the presumption, that the former 
would not make an acknowledgement against his own 
interest. nd Star. on Ev. 26 and 583. If, therefore, it 
appears that it is the interest of the party, making the ad- 
mission, to throw the burden of the contract onthe firm, his 
acknowledgement cannot be received upon the well 
kfiown rile, that interest in a catisé will exclude a wit- 
ness. The mule in this case was purchased by Lee, 
without, at the time, disclosing the fact (if it was so) that 
the contract was made for the firm. This conclusion ne- 
ceasarily pesults from other parts of the case. It is trae, 
from the very constitution of a partnership, a presump, 
tion arises, that each partner is an authorised agent for 
the rest, in contracts relating to the subject matter of the 
partnership. But this relationshipdoes not deprive either 
party of the liberty of making contracts for himself in 
similar matters, Thus, if A. and B. constitute a firm to 
merchandise goods, either of them, unless it is forbidden 
in the articles, is at liberty to enter into the same busi- 
ness at the same place on his own account. In this case, 
the first declaration of Lee is, that he had purchased the 
mule, without more. The legal presumption is, that 
when a person purchases a thing, he purchases it for 
himself. In such case, the vendor, in order to charge a- 
nother person as a partner, mast show the purchase 
was made for the firm or that it went to their ase — 
Swann vy. Heald, 7 East. 209, Now, as before stated. 
fromthe case it appears, that Lee did not, at the time of 
the contract, mention the name of the defendant. The 
entire obligation of the contract, as far as this question 
is concerned, rested upon him. Shall he be permitted, 
by his own declaration, to throw upon the defendant a 
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burthen, which was originally hisalone? In other words, 
has he not a direct interest in lessening his own responsi- 
bility? If so, the presumption, upon which the rale 
as to the admission of the declaration of one parner 
bind another, is taken away. This does not confi mp 
the principle, that each partner may by his act and de- 
claration bind his copartner, in all transactions relative 
to the subject matter of the copartnership, but extends on- 
ly to the evidence required to show that responsibility. 
It is believed, the declarations of Lee were not compe- 
tent evidence to prove the fact, for which they were of 
fered. 








Per Contau. Judgment affirmed. 


ELIZABETH HENRY vs. WILLIAM J. WILSON; 


Where A. was entitled to a life estate in slaves, and, being threatened with 
a suit in Equity to enjoin her from sending the negroes out of the State, 
im consideration that the suit should be forborne, agreed that the slaves 
should be placed in the possession of B., who was to pay her the hires an- 
nually and they were actordingly so placed in B’s possession. Held, 
that A. thereby transferred all her legal interest to B., there being a suf- 
ficient consideration and an actual delivery of the slaves—that A. there- 
fore could not support an action at law for them, but her only remedy, if 
B. failed to pay over the hires, was in Equity. : 


Appeal’ from the Superior Court of Law of Gaston 
County, at the Fall Term 1849, his Honor Judge Cato: 


WELL presiding. 





Henry ve, Wilson. 


Alexander, Landers and Avery, for the plaintiff. 
Thompson, for the defendant. 


Pearson. J. This was detinue, for negro Amy and 
her two children, decided upon a case agreed, yiz: Sarah 
Molntire in 1815 bequeathed the negro Amy to the plain- 
tiff in these words, “I give to my niece, Elizabeth Henry, 
the services of my servant Amy, during her life, the said 
Amy to be liberated at her death, according to the laws 
of the State, provided the said Amy is well treated, bat, 
if it can be made to appear, that she is not well treated, 
Tallow my executor to take her and liberate her, or put 
her in the hands of some person, who will treat her well ;” 
and in a subsequent clause of the will are these words, 
“I do hereby authorise and empower my executer to be 
the sole judge of the treatment, that the said Amy may 
receive in the possession of the said Elizabeth Henry.” One 
Lot Cannon was appointed executor, was qualified and 
assented to the legacy, and put the negro in the possession 
of the plaintiff, who retained the possession of her and 
her children until 1843, when the said Cannon was about 
to file a bill in equity against the plaintiff, upon the 
ground that she intended to remove the negroes out of 
the State. Whereupon, to prevent litigation, the parties 
agreed to constitute the defendant their mutual agent 
and to put the negroes into his possession, with the un- 
derstanding, that he would hold them daring the life of 
the plaintiff and hire them out annually during that pe- 
riod, and pay the proceeds of their hire to the plaintiff, 
and, at her death, deliver them to the said Lot Cannon. 
Accordingly the negroes were put intothe possession of 
the defendant, and he for several years hired them out 
and paid the money to the plaintiff. In 1845, the plain- 
tiff demanded the negroes and commenced this action. 
His Honor in the Court below was of opinion with the 
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plaintiff, and judgment was entered in her favor, from 
which the defendant appealed. 

We do not concar in this opinion. It admits of much 
question, whether the plaintiff took a legal estate in the 
negro, and there is room to contend, that the whole legal 
estate continued in the executor, being necessary toena- 
ble him to execute the trust, in the event that the negro 

E was not well treated ; so that the plaintiff was only en- 
i titled to a trust or right to the services. But suppose the 
plaintiff took the legal estate for her life, leaving the re- 
version in the executor, we are of opinion, that she can- 
not maintain this action; because she parted with her 
title and it became vested in the defendant. in trast for 
| her, so far as relates to the hires. during her life time, and 
4 then to be delivered to the executor, by force of the are 


* rangement entered into between the executor and herself 
. in the year 1843; the legal effect of which was, that, for 
a a valuable consideration and forbearance to sue, she 
* 


passed her estate to the defendant, in trust to pay her 
the annual hires; and this transfer, although without 
writing, was valid, as an executed contract, being a sale 
accompanied by an actual delivery. Thence she had no 
right to resume the possession, and has, in fact, no pro- 
perty in the slaves: her remedy, if the negroes are not 
annually hired out and the money paid to her, is by bill 
in Equity, to enforce the performance of the trust. 

The judgment below must be reversed and a jadgment 
entered for the defendant. 


—— eS a ee 


Per Curiam. The judgment reversed and judgment 
for the defendant. 
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DEN ON DEMISE OF ISAAC LYERLY vs. CLAUS B. 
| WHEELER. 


Where the lessor of the plaintiff in ejectment claims as purchaser at an ex- 
ecution sale, made under a judgment in which he was himself the plain- 
tiff, he must show the judgment as well as the execution—and if the sale 
was by executiou under a decree in Equity, he mast not only show the 
decree, but also the bill and answer and so much of the pleadings and 
orders, as will shew, that the decree was pronounced in a cause properly 
constituted between the parties. 

{n an ejectment brought by a purchaser at a sheriff's sale against the defen- 
dant in the execution, the latter, while still in possession, — 
upon the ground that he, the defendant, has a better title. 

The cases of Rutherford v. Raburn, 10 Ire. 148, Williamson v. Bedford, * 
Ire. 198, Thompson v. Hodges, 3 Mur. 546, and Islay v, Stewart, 4 Dev. 
and Bat. 160, cited and approved. 


Appeal from the Superior Court of Law of Rowan 
County, at the Spring Term 1850, his Honor Judge 


Dick presiding. 


Craig, Osborne and Alexander, for the plaintiff. 
Boyden, for the defendant. 


Nass, J. Two questions are presented by this case to 
the consideration of the Court. The plaintiff claims ti- 
tle under a sheriff’s deed, and, to establish it, offered in 
evidence a copy of a decree in Equity made in the Su- 
preme Court in his favor against the defendant. The in- 
troduction of this evidence was opposed by the defendant, 
for the reason that copies of the bill and answer, filed in 
the case, ought also to be in evidence. The Court ad- 
mitted the evidence. In this, we think, there was error. 
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The opinion of the Court below was endeavored to be sus- 
tained here, upon the act of 1848, ch. 53, passed, as it do · 
clares “to secure the title of purchasers of land sold un·. 
der execution.” It provides, that, “ when lands had been’ 
sold or might be hereafter sold, by virtue of any writ’ of 
execution, &c., no variance between the execation and’ 
the jadgment, whereon it issued, écc., shatl invalidate the: 
title of the purchaser.” In the case of Rutherford § Ra 
burn, 10 Ired. 148, the Court’ decided, that the effect of 
that act is to restore the common law on that subject: 
By the common law, the execution not only justified the 
sheriff in acting under it, but the purchaser at.the sale, 
ia am action against the defendant in the execution, or: 
one coming in under him after the lien attached, need not?! 
show the judgment. A contrary rule was established in 
this state by the case of Hamilton § Adams, 2 Mur. v6t; 
and was considered the law until the passage of the'aet’ 
above mentioned. In Raburn ¢ Rutherford, however, 
the court restrained the operation of the act to cases, 
where the purchaser is not the plaintiff in the execution. 
When he is, he must show a judgment, not to show that 
there is no variance between it and the execution; but 
that the plaintiff had a just claim against the defendant 
and it had been ascertained by a judgment—and ‘to this,’ 
the case of Lake v. Billers, 1st Lord Raymonn, is cited:a— 
If it was necessary, then, for the plaintiff to produce a: 
copy of the decree in Equity, which we hold to be the 
law in such a case, the copy of the decree alone will 
not answer. To make it evidence, it was necessary for 
him to have the bill and answer and so much of the plead- 
ings and orders, as would show, that the decree was pro- 
nounced in a cause properly constituted between the 
parties. Williamson v. Bedford, \0th Ire. 198. Another 
question was presented by the case, the decision of which 
is not necessary to the disposition of the case at 
present, yet, as it must be presented to another jury, and 
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may again arise, to save time and trouble, we proceed to’ 
give ouropinion upon it. The defendant offered to prove, 
that, before the decree offered in evidence was obtained, 

he conveyed the land in dispute to one Locke in trust to 
secure his endorsers to a bank debt, which he owed, and 
that the said trustee on the 23d of November 1846, had 
sold the premises at auction to one Nathan Chaffin, to 
whom he made a conveyance and who leased the land to 
him and uuder whom he nowheldit. This evidence was 
rejected by the court. In an ejectment brought by a 
purchaser at a sheriff’s sale, against the defendant in the 
execution, the latter, while still in possession, cannot ‘re- 
sist, upon the ground, that he, the defendant, bas a better 
The action of ejectment is te recover possession, and: 
whatever possession the defendant in the execution had, 
the purchaser acquires by the sale and is entitled to re- 
cover. Thompson v. Hodges, 3 Mur. 546. Islay vy. 
Stewart, 4 Dev. & Bat. 160. Our attention in the argue 
ment was called to Marsh’s case in 9th Ir. This opinion 
is not in conflict with it. It was decided on its own pe- 
culiar features. The land had been sold under execu- 
tiogs against the defendant for different persons, to one 
of whom he was considered as having surrendered the 
possession and he took a new lease, alter the last sale by 


the sheriff. 


Pea Curiam. Judgment reversed and venire de novo. 
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JACOB BLEVINS vs. WILLIAM BAKER ¢ AL, 


An officer, who has an execution against a tenant in common of chattels, may 
levy upon the undivided property and take it into his possession, for the 
purpose of selling the interest of the defendant in the execution ; and be 
does vot thereby subject himself to an action by the ether tenant in com- 
mon. 

The cases of Tredwell v. Rascoe, 3 Dev. 50, Welle v. Mitchell, 1 Ire. 484, 
and Islay v. Stewart, 4 Dev. 4 Bat. 160, cited and approved. 


Appeal from the Superior Court of Law of Ashe 
County, at the Fall Term 1849, his Honor Judge Caxp.. 
WELL presiding. 


Craig, for the plaintiff. 
Boyden, for the defendants. 


Pearson, J. This was trover for 45 bushels of salt, a 
wagon and five horses, and a tent cloth, 5 pair of wagon 
gear, un axe, bucket, one coat and logchain. The plain- 
tiff and one Peppers were tenants in common of the salt,. 
which they had in a wagon. The wagon was stopped at 
the store of the defendant, Baker, the hind gate taken off 
and several sacks of salt delivered to Baker. At this 
time the defendant, Hunt, who, as constable, held several. 
executions against Peppers in favor of Baker, was in the 
act of seising and levying on the 45 bushels of salt. The 
plaintiff and Peppers attempted to prevent his doing so, 
by putting on the gate of the wagon and starting the 
horses ; whereupon Hunt caught hold of the horses and 
11 
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kept them from moving, and, after much altercation, the 
plaintiff and Peppers went off and left the salt, wagon, 
horses and every thing appertaining thereto. The defen- 
dants took out the salt and put itin Baker’s store house, and 
weighed off one half, as the share of Peppers, which Hunt 
afterwards sold under his executions, The wagon be- 
longed to Baker, he having hired it to the plaintiff to 
make the trip to the salt works; the horses belonged to 
persons in the neighborhood, who had hired them to the 
plaintiff. Baker kept his wagon, took the gear off the 
benses and turned them loose and they went to their re- 
spective owners. The teat cloth, gear, axe, bucket, coat, 
&e., belonged to the plaintiff. These articles the defen- 
dants did not remove or use or claim in any way. They 
remained ‘where the plaintiff had left them; he could, 

without opposition, have taken them away at any time. 

It was not alleged, that the plaintiff wished or offered to 
restime the use of the wagon and horses after the salt had 
been taken out. 

The Court charged “that the defendants had no right 
to take possession, at all, of the salt, in the way they had 
done, by virtue of a levy on Peppers” tnterest and the 
plaintiff bad a right to sustain this action fer such taking.” 
Qn the second point, the Court charged “that the plaintiff, 
having @ general right to and possession of the tent cloth 
and gear and other articles and a special right to and 
possession of the wagon and horses, had a right to re-’ 
cover, in this action, the actual damages which he had 
suffered by the interference of the defendants.” 

To this the defendants except. There was judgment 
for the phaintiff and an appeal. 

We think, there is error in the charge upon beth of the 
questions made. The interest of a-partner in partner- 
ship effects may be sold under a fi. fa. for his individual 
debt. Treadwell v. Rascoe, 3 Dev. 50. The sheriff must 
of necessity seise, and take into his possession, the effeets 
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levied on, in order to make the sale, and the other partner 
eannet maintain an action of any kind either against the 
officer, who levies and sells, or against the purchaser who 
takes possession. Indeed, it is held, that a partner can- 
not maintain an action of any kind against one, who pur- 
chases copartnership effects from a copartner, though 
such sale was made in fraud of the rights of the partner- 
ship and to satisfy the individual debts of such copartner. 
Wells v. Mitchell, 1 Ire, 484. Such being the law, in the 
case of partners, between whom the relation is more in- 
timate, a fortiori, it is so in reference to mere tenants in 
common. The legal interest of a defendant in undivided 
chattels may be seised and sold under execution, Islay 
v. Stewart, 4 Dev. & Bat. 160, and the Court treat the 
question as too plain to call for authority. We know of 
“no priticiple which forbids a seisure and sale of ade- 
fendant’s legal interest in undivided chattels.” The dff- 
cer must, of, necessity, take possession of the wholé,” a¥ it 
is undivided, and sell the right of the defendant in his ex- 
ecution, in the whole, and the putchaser becomes tl fen. 
ant in common with the other part owner, and they > 
arrange the matter between themselves, as heither’ 
maintain trespass, detinue or trover, unless the prop ry 
is destroyed, (or-as some say) sold. 
__ Upon the second point, the construction ought —** 
been, that the evidence, if true, did not prové & cbu 
sion, either as to the tent cloth, gear and other afticlés, 
or of the wagon and horses. The defendant Hult seised 
the horses, as a means necessary to enable hirh tv’ bétht 
plete his levy upon the salt After he had séised the safe, 
the plaintiff might, without opposition, have ‘taken thé 
tent cloth, and every thing to which he was entitled, if 
he had chosen to do so. via) 
An officer may justify an entry upon the land of & thita 
person, if necessary to enable him to levy on the property 
of the defendant in the exeeation. So it would s seem, if 
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this action had been trespass for seizing the horses, the 
officer might have justified the act, as necessary to ena- 
ble him to make the levy. 











Pex Curiam. Judgment reversed and venire de novo. 


JOHNSON LEDBETTER vs, THOMAS J. TORNEY & AL. 


A surety, who has paid money for his principal, cannot sue him in an action 
of tort. 
The case of Williamson v. Dickens, Sth Ire. 259, cited and approved. 


Appeal from the Superior Court of Law of McDowell 
County, at the Spring Term 1850, His Honor Judge 
Caupwett presiding. 

This is a suit in tort, to recover from the defendants a 
certain sum of money, paid by the plaintiff to their use, 
The defendants, among other pleas, pleaded severally 
their certificate and discharge under the bankrupt law. 
On the trial it appeared, that the plaintiff became the 

urety of the defendants to one Logan for $2100; that, on 
the defendants becoming insolvent, he was forced to pay 
the said debt with costs, and, thereupon, instituted this 
suit. The Court was of opinion, that the plaintiff could 
not elect to sue in tort in this case; and, in deference to 
this opinion, the plaintiff submitted to a non-suit and ap- 


pealed. 


J. Baxter, for the plaintiff. 
J. G. Bynum, Avery and N. W. Woodfin, for the defen- 


dant. 
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Pearson, J. The only question is, whether a surety, 
who has paid money for his principal, can declare in ¢ort ; 
so as to escape from the plea of a certificate in bank- 
ruptcy. The plaintiff’s counsel was not able to show any 
authority in support of his position, and it cannot be sup- 
ported upon any fair reasoning upon the nature of the 
cause of action. In fact, if a surety is allowed his elec- 
tion to declare in fort or in contract, the landmarks, by 
which actions are distinguished, will be entirely oblitera- 
ted; and the marked difference, between actions ex con- 
tractu and actions ex delicto, will be lost sight of. 

In Williamson v. Dickens, 5 Ire. 259, it is held, that, 
when a creditor has a claim, which he may enforce, ei- 
ther by an action of assumpsit or in tort, if he sues in 
tort, his action is not barred by a discharge in bankrupt- 
ey, and when an agent has failed to collect, or has col- 
lected and misapplied the funds, the principal may de- 
clare in contract or in tort at his election. So if a care 
rier or other bailee fails in the diligence required, he may 
be sued in contract or in tort. 

Without undertaking to run out the dividing line be- 
tween those cases, in which the plaintiff must declare in 
contract and those when he has his election to declare 
in contract or in éort, and to reconcile the cases, it is suf. 
ficient for us to say, that there is no authority nor reason 
for allowing the plaintiff in this case to declare in tort, 


> 


Par Curiam. Judgment affirmed, ° 











296 SUPREME COURT. 


LEONARD SHOWN’S EXR’S. vs. JOSEPH BARR & AL. 


That the plaintiff, who sues as executor, is not an executor, is a plea in bar, 
and the defendant may plead it with any other bar. 

—— of a presiding magistrate of a court of record in another 
' State, which merely sets forth that A. B., who attests the transcript, was 
the clerk of that court, but does not deelare that “ his attestation is in doe 
form of law,” not being aceording to the Act of Cengress, cannot be re- 
ceived in evidence. 


Appeal from the Superior Court of Law of Ashe 
County, at the Spring Term 1850, his Honor Judge Dick 
presiding. 

The plaintiffs declare, as the executors of Leonard 
Shown deceased, on a bond to their testator; and the 
pleas are non est factum and ne ungues executor. After 
proving the bond, the counsel for the plaintiffs insisted, 
that they were thereon entitled to a verdict, forasmuch 
as the plea of non est factum overruled the other plea.— 
But the Court held otherwise. Then, in support of the 
issue on the latter plea on their part, the plaintiffs offer- 
ed in evidence a transcript of the proceedings in the 
County Court of Johnson County in Tennessee, prior to 
this suit, purporting to be an order of the Court, that let- 
ters testamentary issue to the plaintiffs, “ who were ap- 
pointed executors in Leonard Shown's will,” and to state, 
that the plaintiffs took the oath, prescribed by law for 
executors. Toit was annexed an attestation by Alfred 
T. Wilson, as clerk of the Court, under his hand and seal 
of the Court, and dated July 13th 1847, setting forth, 
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“that the foregoing is a true transcript of the records of 
the said County Court at August Term 1845,” There 
was also annexed a certificate of “James King, chair- 
man, ¢c.,” made July 13th 1848, “that the withinis a 
true copy of the record of this Court at August Term 1845. 
and that it is taken in due form of law, and that Alfred 
T. Wilson. was then acting clerk of the Coart, duly elec. 
ted, and that the seal annexed is the seal of this Court.” 
Upen objection on the part of the defendants, that the 
transcript was not duly certified, the Court rejected it; 
and the plaintiffs submitted to a non-suit and appealed. 


Craig, for the plaintiffs. 
Thompson and McCorkle, for the defendants 


Roerw, C. J. The. Court considers the decision on 
both points to be correct. That the plaintiff is not ex- 
eeutor or administrator isa plea in bar. 3Chit. Pt. 942 
Stokes v. Bate, 5B. & C. 491. Consequently, under th 
statute, the defendant was entitled to plead it with any 
other bar. Without noticing any objection to the judicial 
proceedings, in Tennessee, as constituting letters testa- 
mentary, had the transcript been received in evidence, 
is sufficient to say, that the objection, made at the R 
to its reception, is deeisiue. The Act of Congress re- 

that the presiding megistrate of the Conrt shall 
certify, that the person, who attests the transcript, is.the. 
elerk of the Court, and that “ the attestation is im due 
form ;” instead of which, the certificate here is, that Wil- 
son was then, in August 1845, clerk—and it is utterly si- 
lent as to the attestation. As the transcript was not 
—2* in any other manner, nor authenticated in con- 
ormjty to the Act of Congress, it was properly ——— 
and the judgment must be affirmed, 


Per Curiam. Judgment affirmed. 
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ISRAEL RICE vs. JAMES CARTER'S ADM’R. 


A. sold a tract of land to B. and gave him a bond for the title, and B., as 

_ the price of the land, promised verbally to pay one hundred dollars to C. 
to whom A. was indebted. Held, that this case does not fall under the 
10th section of the statute of frauds, Rev. Stat. ch. 50, sec. 10 and 8, rela- 
ting to promises to pay the debts of other persons, because the promise is 
to pay the debt of the very person, to whom the promise is made, 

But in such a case the promise being verbal, comes within that provision of 
the 8th section, which provides that all contracts to sell or convey lands, 
$c. shall be void, unless such contract or some memorandum or note there- 
of be put in writing and signed by the party to be charged therewith 4c. 
Under this part of the section, the verbal promise was void. 

The cases of Miller v. Irvin, 1 Dev. 4 Bat. 103, Choate v. Wright.2 Dev, 

_ 289, Carter v. Graves, 2 Hawks 576, and Smith v. Lewis, 3 Hawks 469, 


cited and approved. 


Appeal from the Superior Court of Law of Yancy 
County, at a Special Term in July 1850, his Honor Judge 
Barrie presiding. | ; 


J. W. Woodfin, for the plaintiff. 

Gaither. with whom was N. W. Woodfin, for the defen- 
dant, submitted the following authorities : 

Miller v. Irvin, Dev. & Bat. 1 vol. 103, and the refer- 
ences. Wain v. Watters, 5 East. 10, published in Smith’s 
leading cases and the notes, 2 vol. 188. 


Pearson, J. This was assumpsit, upon a promise to 
pay one hundred dollars as the price of a tract of land. 
The plaintiff proved, that he sold to the defendant a tract 
of land, and executed to him a bond for title, to be made 

















+ say toe 








AUGUST TERM, 1850 299 


Rice vs. Carter. 








whev the purchase money was paid; whereupon, ag the 
price of the Jand, the defendant promised to pay one hun- 
dred dollars to certain persons, to whom the plaintiff’ was 
indebted. The defendant relied on the statute of frauds 
—Rey, Stat. ch. 50, sec. 10 and 8. The 10th section pro- 
vides, that ‘tno action shall be brought to charge the de- 
fendant upon any special promise to answer the debt, 
default or miscarriage of another person, unlesg the agree- 
ment or some memorandum or note thereof be in writing,” 

The ease does not fall under the operation of thig sec- 
tion, for the promise is to pay the debt, not of anather 
person, but of the very person to whom the promise. is 
made, and it is well settled, that sucha promise does not 
fall within the operation of this section of the statute, . 

The 8th section provides, that all contracts to sell or 
convey lands and slayes shall be yoid, unless, such eon- 
tract or some memorardym or note thereof be put in 
writing, and signed by the party to be charged there- 
with, &e. The contract, in this case, was for the sale oſ 
land. The defendant signed no memorandum or note in 
writing, whereby he can be charged; and we are at a 
Joss to.see any ground, at all plausible, to support an ag: 
tign against him upon a mere verbal promise. 
y. Bryant, 2 Bing. N. C, 744. The defendant h 
n wrilten contract to convey land. The —*** (ike 
the defendant in this ease) had only made a verbal ppo- 
mise to pay the price, and it was urged for the fod 
dant, that he ought not to be held liable under his writ- 
ten promise, inasmach as the plaintiff was not bound by 
his verbal promise; but, said the Chief Justice, “wl 
fault was that? The defendant might have required 
the plaintiff’s } Signature. The object of the statate 
té secure the defendant. In the argument, alittle confa- 
sion has grown out of the fact of not distinguishing be- 
tween the consideration of an agreement and the mu- 
tuality of claim. The defendant, for a sufficient con. 

12 
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sideration, has bound himself in writing; whether the 
plaintiff is bound or not is not now the subject of enquiry.” 
In this case, the construction of the statute was fully dis- 
cussed. It is taken for granted, and as a thing not de- 
batable, that the party, who did not sgn the memorandum 
or note in writing, was not liable, and the idea of his be- 
ing liable is not even suggested. In Miller v. Irvin, 1 
Dev. & Bat 103, it is held that the act of 1819, to make 
void parol contracts for the sale of land and slaves, does 
not require the consideration to be set forth in the wri- 
ting. This is a departure from the English law, but we 
cannot see, that it has the least bearing upon the present 
question. So, in Choate v. Wright, 2 Dev. 289, and ma- 
ny cases following that decision, it is held, that this statute 
does not apply to executed contracts. We concur with 
these cases, but they have no bearing upon the present 
question. The contract here wus not executed on either 
side and was purely executory. Carter v. Graves, 2 
Haw. 576, Smith v. Lewis, 3 Hawk 469, and several 
other cases for the price of land, where deeds had been 
executed, in which the payment of the purchase money 
was recited and a release given, all turned upon the ques- 
tion of estoppel, and the point is not made, whether the 
vendee was bound for the price without a promise in wri- 
ting, because those were cases of executed contracts.— 
The contract in the case now under consideration is exes 
cutory, and comes within the words, as well as the mean- 
ing, of the statute, which was intended to prevent fraud 
and perjury, in reiation to contracts for the sale of land 
and slaves. 


Pex Contam Judgment reversed and sh Sam de nove. 
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ROBERT POSTON vs. ROBERT HENRY. 


A recovery in ejectment will not support an action for the meene profits, un- 
less the lessor has regained the possession, either by being put in under 
process, or by being let in. 

Where a recovery in ejectment is upon the demise of one of several lessors, 
putting another lessor in possession does not entitle the lessor, upon 
whose demise the recovery was effected, to an action for the meene profits. 


Appeal from the Superior Court of Law of Buncombe 
County, at the Special Term in July 1850, his Honor Judge 
Barruæ presiding. 

The action is trespass for mesne profits. Plea, not 
guilty. On the trial the plaintiff gave in evidence the 
record of arecovery in ejectment. The declaration con- 
tained three counts, upon the several demises of George 
W. Jones, Rebecea Poston, and the present plaintiff, Rob- 
ert Poston. It was served upon Evans, as the tenant in 
possession ; but, upon the affidavit of one Deuver and a 
motion in the name of the present defendant, he, Henry, 
was admitted a defendant and pleaded to theaction. At 
the trial, the issue, on the demise of Robert Poston only, 
was submitted to the jury, and on it there was a verdict 
for the plaintiff. and judgment was entered thereon in 
July 1848. In August 1848, an habere facias possessionem 
issued, which recited the recovery of the premises by John 
Doe on the demise of Robert Poston, and commanded 
the sheriff to put the said party, plaintiff. or his agent, 
into sole possession, &c. Under it the sheriff put in 
George W. Jones in August 1848, and this snit was 
brought about a month afterwards. Wpon thuse facts, 
the counsel for the defendant took several exceptions ; 
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and among them was one, that the plaintiff could not 
maintain this action, because it did not appear that he 
had entered, after the recovery in ejectment. It was 
overruled, and the plaintiff had a verdict and judgment, 
and the defendant appealed. 


N. W. Woodfin, for the plaintiff. 
Ji Barter, Henry and Gaither, for the defendant. A 


Rorruy, C. J.. The Court thinks the objection good.— 
A recovery in ejectment will not support an action for 
mesne profits ; for it is trespass for an injary to: the pos- 
session, and, therefore, it is necessary the plaintiff should 
show, that he had regained the possession, either by be- 
ing putit upon process, or let in. In this case, that is 
not shown. We cannot conjecture, why the ejectment 
was tried as it was. But so it is, that the verdict and 
judgment are on the count on Robert Poston’s demise, and 
the°writ of possession accords with them. In fact, how- 
ever, Robert Poston has never been in under those pro- 
ceedings; and, without further evidence of the connee- 
tion between that person and Jones, the Court cantiot 
presume that Jones was the agent of Poston to receive 
the possession. It is true, they were both lessors of the 
plaintiff in ejeetment. But that was by separate demises 
of the whole and imports several titles; so that it cannot 
be seen, that the possession of one of them is that of the 
other, and consequently the present action cannot ‘be 
maintained, and it becomes annecessary to cofsider the 
other points made. 


Pex Cyniam. Judgment reversed and venire.de novo. 
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When A. a citizen of Georgia, being in this State, offered to * vo 


W. W, DAVIS os. WILLIAM T. — 3 Al. 


thousand dollars, of Searels ig ih Soe 
trop, Wrote to B. that he could only lend three théudattl dollars, 
— edamame 
for that amount. Heid, that B mnie 
wenepaprreting ta mares of Genet — 


Appeal from the Superior Court of Law of Rutherford 
County, at the Fall Term 1849, his Honor Judge Exys 
presiding. wad 


J. Baster'and Bynum, for the plaintiff, s 
Gaither and Avery, for the defendants. 4 
J 


Psancon,J. This was debt upon a promissory note — 
The defendants relied upon the plea of usury. It was 
proven, that the plaintiff, who is a eitizea of Georgia and 
has been in the habit, for many years, of spending his 
summers in this State at the springs, offered to lend one 
of the defendants six thousand dellars, the iaterest to be 
paid annually and satisfactory secarity tobe gi von. This 
offer was made in Asheville, Afterwards the plaintiff, 
having returned to Georgia, wrote a letter to the defen- 
dant, William T. Coleman, informing him thas he J had 
not sold his cotton crop, as he had expected to have done, 
but would be able to accommodate him with three thou- 
sand dollars. Whereupon the defendant, Coleman, pro- 
cured a note to be signed by himself and the other defen- 
dants, carried it to Augustu, Geogia, then filled it up, de- 
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livered it to the plaintiff, and received from him three 
thousand dollars. Eight per cent. is the legal rate of in- 
terest in the State of Georgia. 

The only question was, whether the contract was made 
in this State or in the State of Georgia, there being a dif- 
ference inthe rate of interest. The jury, under the in- 
structions of the Court, returned a verdict for the plain- 
tiff, with eight per cent. interest, and from the judgment 
thereon, the defendant appealed. 

We think it clear, that the contract was made and car- 
ried into effect in the State of Georgia, and must be gov- 
erned by the law of that State. The chaffering or talk 
about the loan of money, which took place in this’ State, 
did not amount to a contract. If the plaintiff had re- 
fused to lend the money, the defendants would have had 
no cause of action against him; nor would the plaintiff 
have had a cause of action against them, for failing’ to 
apply for the money. So, in fact, there was no definite 
contract made in this State, but a mere preliminary ar- 
rangement, having no force nor effect in legal contem- 

on, until consummated by the delivery of the note 
and the receipt of the money, all of which took place in 
‘the State of Georgia. We, therefore, concur in the opin. 
ion of his Honor, that the contract cannot be avoided up. 
on the plea of usury, inasmuch, as, although first spoken 
of and mentioned in this State, it was not, in fact, con- 
summated, until the parties met in the State of Georgia ; 
and there was no evidence of any collusion or corrupt 
agreement to evade the law of this State. 








Pua Conta. Judgment affirmed. 
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MERCER FAIN vs. A.8. EDWARDS GAL. ot 
‘Where a witness ‘for the plaintiff, on being examined as to s particular 
transaction, stated that he had paid a certain sum of money to the pisin- 
entered the payment on his books at the time alleged. sina 


Appeal from the Superior Court of Law of Cherokee 


County, at the Spring Term 1850, his Honor Judge Catn- 


WELL presiding. 


J. Baxter, for the plaintiff. 
J. W. Woodfin, for the defendant. 


Nasa, J. The only question, presented for the consid- 
eration of this Court, is as to the admissibility of testi- 
mony. The case shews that the defendant, Holcombe, 
had a judgment and execution against one Loudermilk. 
The execution was levied on the horse in question, claim- 
ed by the plaintiff and sold by the defendant. To prove 
his title, the plaintiff called Loudermilk, as a ‘witness, 
who stated that he had sold or swapped another borse, 
belonging to the plaintiff, for the one in question. ‘The 
difference in value between the two animals was thirty 
dollars, which he paid to the owner of the other horse, 
and the plaintiff gave him a credit on his book for that 
amount. The plaintiff was a merchant. The transac- 
tion between the plaintiff and witness was impeached on 
the ground of fraud. To eorroborate the testimony of 
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Loudermilk, the plaintiff offered his book to prove, that 
he had entered the credit, as deposed to. There was a 
verdict for the defendant and from the judgment thereon 
the plaintiff appealed. 

We think the Court below erred in rejecting the evi- 
dence. As a general rule, it ie admitted that a man can- 
not manufacture evidence for himself; but the evidence 
offered here, does not. tauch upon it, For if the entry was 


- made at the time it is alleged to have been, it was against 


the interest of the plaintif, as it was an acknowledg- 
ment either of a subsisting debt due to Loudermilk or of 
8 diseharg e from jt. ‘The fact, offered to be'proved ‘by 
the ——* was not offered in chief, byt in reply, to sop- 
port the witness, whose veracity was impeached by the 
opposing party, and ta rebyt the imputation of fraud and 
want ofa eonsideration, hy shewing that the credit was 
entered as he had stated. The effect of the evidence, if 
admitted, was another question, for another tribunal. If, 
instead of entering the credit on his, book, the plaigtiff 
had given the witness.a receipt for. it. or a nate promis- 
ing to pay it—would it not have been competent for him 
Ao.sustain, the eredit.of the witness, by, shewing the,one 
ex the other? We think, vequestionably it would, . Ifse, 
why. ia nat the entry in the honk evidence? | We can see 
‘ne diffarenee in principle ip these cases avd the one pader 
_gonsiseration, except that, in the present case, the ovi · 
dence of the fact was in, the eustody of the plaintiff; in 
Lheothers. in that of the witness, In deciding this gues · 
tion, we are beand to presume, that the plaintiff was pre- 
pared to prove every thing, necessary to make the book 
evidence, Our attention is called to the single question, 
ng tothe admissibility of the entry, for the purpose fer 
which, it. was tendered. We think his Honor erred in re- 
posting. it, Evidence, which is net proper in chief, may 
o ⸗o in reply. Until a witness’ testimony is im- 
‘peached, the party producing him aanngt shew, thet he 
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Carrier ve. Hampten. 


- Appeal from the Superior Court of Law of McDowell 
County, at the Fall Term 1849, his Honor Judge Exus 

This action was commenced in October 1843, and is 
trover for slaves, which the defendant claims under‘a bill 
of sale from his father, Jonathan Hampton, the intestate 
of the plaintiff. On the trial of not guilty pleaded,‘the 
plaintiff produced, as witnesses, two other sons of the in- 
testate, who executed to the plaintiff releases for their 
respective distributive shares of the personal estate and 
effects of their deceased father, and to whom, also, the 
plaintiff executed several releases for any claim for the 
costs of suit, The defendant still objected to their com- 
petency, upon the following grounds, which they stated 
ot their toire dire. Certain creditors of the intestate in- 
stituted actions against the plaintiff, for debts of the in- 
testate, in which he pleaded “ fully administered” and no 
asséts, which were found for him : and the creditors took 
verdicts, ascertaining their demands and signed jadg- 
ments therefor, according to the statute, and then issued 
writs of fieri fucias against the witnesses and the other 
heirs, to have execution agninst the real estate, in which 
the heirs had not yet pleaded, but the same were still 
pending. Upon the death of their father, lands descended 
from him to the witnesses, and, after the expiration of 
two years from his death, the witnesses respectively sold 
and conveyed their shares: the one, without, and ‘the 
Other with, general warranty. The Court wasof opinion, 
that upon the collateral issue, whieh the witnesses might 
have, the qaestions of fully administered and no assets 
éxtéhdéd only to the truth of the administrator's plea, 
when the same was pleaded, and therefore, that the 
interests of the witnesses could not be affected by the 
Fésult of this suit, and they were received and permitted 
fo'give evidence, ‘that the intestate had the slaves fh his 
possession and used and claimed them as his own up to 
































his death, which oecurred several years after the date of 
the alleged bill of sale to the defendant, and, also, thaty 
daring that period, the defendant did not claim them.: 
.Dhe. defendant. then produced his bill of sale, which 
purported to be attested by one Edmund Tomberlin, as 
the subscribing witness, who did not write his name; but 
made his mark in the form of a cross, in the manner usual 
with illiterate persons : and, having proved that the said 
Tomberlin was dead, the defendant moved to give the 
deed in evidence upon the probate and registration there- 
of. The probate was before a judge of the Superioe 
Court on the 6th of Jaly 1846; and he. certified) “that 
eee Hampton, being duly sworn, testified that 
Edmund Tomberlin, the subscribing witness to the with⸗ 
in written bill of sale, is dead, and that the signature of 
Jonathan Hampton, the grantor therein, is in the proper 
hand-writing of the said grantor ;” and, thereon, it was 
ordered to be registered: upon objection by the plaintiff, 
the Court refused to admit the instrament in evidence. 
Pie, SLU et ienge ee ina 
— — — ap 
te) [ — 
LG. ‘Bynum and N. W. — 5—— — 
Bp ps a for the defendant 
594 op) 
lta, us Js ‘The deed. to the defendant was; the 
Court thinks, properly excluded. As creditors and pur- 
who are party and privy to the instrument, the old cases 
would have allowed it to be proved on the trial, as @ con~ 
veyance at common jaw and read, without reference to 
its attestation, probate and registration, under the acts.of 
1784, 1289 and 1792. Cutlar v. Spiller, 2 Hay. 6104 
Rhodes v. Holmes, 2 Hawks. 193.. But the Court does 
_ kot farther consider that point, as it was not raised ‘on 
the trial, andthe defendant insisted, on the contrary, that 
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he was entitled, ueder the statute, to read the deed on the 
- ~prebate and registration appearing on it, without farther 
progtof ite execation, Rey. Stat. eh, 92, sec. Al. But 
that depends upon the question, whether there bas been 
that due probate and registration, which the act meent, 
and the Court. ia ef opinion, there bas not. The ease 
that ecoucred is pot expressly provided for in the neter 
But there ia no hesitation ia holdipg, that a deed for land 
aad slaves would not be avoided by the accidental cir 
cumstanee of the death of the subsoribing witness and 
of the maker, whereby it could nat he registered upan proof 
by the one or acknowledgment by the other. In such a 
ease, we hold that recourse may be had to the common 
law mode of proof for the purpose of registration, as for 
the purpose of making the deed evidence at common law 
generally. But it would follow, that, in such cases, the 
party would be under the necessity af giving similar evi- 
denee af the execution on the trial, since it is clear, that 
the provision of the set. whieh dispenses with the sub- 
serihing witmesa apoa the trial, and admits the deed en 
its probate and registration, supposes the probate aud 
registration, thas received, to have been upon the evi- 
dence of that witnesa or the acknowledgement ef the 
party or im some other way specified by the statute. In 
the present case no such proof was offered on the trial: 
nen, im the opinion of the Court, was proper and safficient 
evidence given, to authorize the order for registration. 
Fhe ease of Horton v. Hagley, Hawks, 48, shows that 
poiat ta be open, wher the instrument is offered to sup- 
port a title aad the defect of the evidence appearsin the 
probate itself. The Court dees not concur ic one of the 
ebjections taken to the probate by the counsel for the 
plaimtif{ that there ought to have bees proof uf the mark 
being in the hand of the witness, or at the least, affinma. 
ave evidence, that the defendant endeavored and failed 
ta get preat to the mark, as being that of the witness. 
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For, although in some very extraordinary instancem the 
mark of an illiterate person may become so well knowa, 
as to be susceptible of proof, tike hand-writing, yet. gen · 
erally, mark, a mere cross, cannot be identified, and, 
therefore, prima facie, it stands per se upon the same rea~ 
son with the case, in which the party, after due-enqairy, 
-has been unabie to prove the signature of the person, 
who, upon the face of the instrament appears to have 
written hig name as subscribing witness—in which case, 
the instrument may be read upoo proof of the hand-wri- 
ting ofthe party. McKinder v. Littlejohn, ist Ire. 66< 
Jones v. Blount, 1st Hay. 208. But: the other objection, 
that the proof of the grantor's hand writing was defective, 
and, so, did not authorize the order for registration; the 
Court deems well founded. The witness depased:in gen- 
eral terms, that the signature of Jonathan Hampton was 
imthe hand- writing of that person ; but he didnot state, 
upon what grounds he formed his opinion, nor by. what 
means he had acquired a knowledge of the hand-writing 
of the party; and consequently it does not appear’ that 
his.-means of information were seach, as to render bis 
opinion edmissible. Pope v. Askew, 1 ire. 17. Jacke 
son v. Waldron; 13: Wend. 178. - Upon the other point, 
as to the competency of the sons of the intestate, the 
opinion of the Coart differs from that of -his ‘Honorne~ 
lt is true, the creditor, who sued the administrater, could 
not, in any preceeding of his own,’ directly agninet the 
administrator, either in law or in equity, reach personal. 
assets subsequently received by the administrator, Maller 
we Spencer, 2 Mar. 281. Martin v.. Harding, 3 lre Bq. 
603. But that arises from the forms of the pleadings and 
judgment, and the conctusiveness, belonging to the adjue 
dieation of all tribunals, upon matters within their juris~ 
diction, whew the same matters come up a second time 
between the same parties. But the same operation is net 
given toa judgment against third persons generally; and 











Carrier ve. Hampton. 


the statute enacts in the particular case of creditor, ex- 
ecutor and heir, that execution may go against the estate 
of the heir upon a judgment in a suit against the execu- 
tor,..provided the executor bas fully administered or hath 
not personal assets; and it enacts further, that at the 
election of the heir, a finding in the first suit of fully ad- 
ministered and want of assets shall not bind the heir nor 
even the creditor, and enables the heir, on the scieri facies 
of the creditor, to take a new issue upon the question of 
assets with the executor, who is kept in Court for that 
purpose. That is a collateral issue, and the creditor 
stands by, awaiting the result, for the sake of the right 
of the other parties, as between themselves ; for the law 

creditor is to be paid, at all events, by the 
one side or the other, which ever has the estate of the 
debtor, that is then chargeable ; and, to that end, if the 
issue be found against the executor, it gives the creditor 
execution de bonis testatoris et de bonis propriis. It is ap- 
parent, that, through the rights of the heir, the creditor 
may thus have satisfaction from the personal estate or 
the executor, when, of himself, he could not get at either. 
Although these provisions of the law, were, doubtless, 
designed chiefly, if not entirely, for the protection of the 
heir, yet, the creditor alse derives, incidentally, a benefit 
¢orextensive; and as far as the heir can show assets in 
the hands of the execator, the creditor is turned over to 
him, and the land of the heir is, pro tanto, exonerated.— 
That was admitted in the argument to be true, in respect 
tosuch personal assets. as the heir may shew the execu- 
tor te have been liable for, at the time the executor plead. 
ed originally ; making the issue between the heir andthe 
executor relate back to that between the creditor and 
the exeentor. But, asthe Court conceives, that limits 
the issue too siraitly, and is opposed to both the words and 
the reason of the law. As the heir has no interest in the 
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question of assets, save only to protect his own inherf- 
tance, it is to be presumed from his tendering an isbué, 
that he has real assets, and therefore, that the dtéditér 
will obtain satisfaction, at least, to some extent. ‘If, thet 

the collateral issue relates to the executor’s plea, the con- 
sequence would be, that the heir’s land might be sold tii- 
der the judgment, while the executor had ‘ample’ asset#, 
received, indeed, after he had pleaded or after fadgnieuit 
in the action against him. That, unquestionably; is'éon- 
trary to the policy of the law, and, we think, the cénstrue- 
tion of the statute. The law ‘does not méan the land Of 
the heir to be taken apon judgment on a scire facias}"if 
there be personal assets, with which the debt ought tobe 
discharged, at the time payment is demanded of the heir ; 
for, the very purpose is to save the land of the heir, and it 
ought to be done, if practicable, and without reference to 
the ability or inability of the executor to pay the debt at 
any previous period, provided he then have the means. 
If the heir and the-next of kin or legutee, entitled to the 
personalty, be the same person, the law could never ‘in- 
tend, that the executor, upon a technical rule of pleading, 
affecting him and the creditor, should be enabled to with- 
hold the personal estate belonging to this person as next or 
kin and thereby deprive him of bis inheritance.’ If, ‘oa 
the contrary, different persons fill those characters, it is 
manifestly anjust, that the property of one should be takén 
to pay the debt of the other; and, that, too, when it may 
be conveniently ascertained, in a pending proceeditig, out 
of which property of the two, it ought ‘to be paid. ft"is 
true, indeed, that this enquiry cannot be brought dowa to 
the day of trial, but, by the forms of judicial proceedings, 
is stopped by the tender of the issue by the heir © Up to 
that time, however, the purposes of the law require, that 
the heir shall be allowed to call the execator to aécouiit. 
Hence the statate is, not only that “the heir shall be ‘at 
liberty to contest the truth of the finding of thé issue in 
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faxour of the executor,” but he may thus contest its truth 
by a “plea, that the executor hath sufficient assets or hath 
wasted the same.” It was, therefore, erroveous to sup- 
pone, that the issue is as to the truth of the administra. 
tor’s plea, that he then had no assets. In reality, however, 
that distinction is not material te the question of the. com- 
petency of the heir, asa witness, for his ancestor's ad- 
ministeator, in a suit for property alleged to belong to the 
imtestate ; for, unquestionably, the heir would be entitled 

to satisfaction out of the personalty, ne matter whew re- 
ceived, for money raised by legal process out of his land, 
although the creditor to whom the money was peid had 
lost his remedy against the executor. However it may 
be, between the ereditor and the personal estate, that es 
tase musi certainly exonerate the real estate or reimburse 
to it all sama, whieh it was compelled to pay to creditose, 
and it is.a common equity to give relief im such eases. 
Therefore shhough the witness might not be able to 
ebnrge the administrator upon a colijateral issue with 
these slaves, as they have never been in bis possession, 
and he has, hitherto, been unable to recover them, yet, if 
lee should hereafter do so, they ean insist on the retara 
aberequt of the money, raised out of their land or paid by 
them in respeet of it, and, therefore, it is not competent to 
them te give evidence, that the property was in their am 
eestor. The releases, given by them, make no difference, 
asthey give up only their distributive shares as next of 
kia, and their right, which we have been considering, is 
as beirs at law, aed distinct from the other. Neither is 
theie liability or recourse ever affected by their sales of 
the land; for, the statute makes them answerable fer 
debts, as the land itself would have beea, to the value ef 
—— —— 
ons warranty. 








“Pun Cuniam. Jadement reversed and —— aloo, 
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JOHN ©. WATTERS # WIFE po GEORGE W. SMOOT,. 


. ¢ 42 
Where man bes charged a woman with incontinence with p a 
See eee eas paletea oom te au aaa a 
deace to show that she was incontinent with other person, ⸗ ꝛ 
The declarations of the husbend, who is necessarily a party to the sult Gar 
slander of his wike, are admissible ia evidence to show her gui. 
Tho ease of Snow v. Witcher, 9 Ire. 346, sited apd approved. 


Appeal from the Superior Court of Law of Wi 
County, at the Fall Term 1849, his Honor Judge : 
WRLL presiding. * v¥siaas 


. , thee 


Boyden, for the plaintiffs. thon 
B C. Jones, for the defendant. * 


Pearsox, J. This was case for slanderous words, @pe- 
ken of the plaintiff, Mrs. Watters. sie od 

Tbe words charged this plaintif with criminal inter- 
course with one Nelson Haggins. [a support of his 
of justification, the defendant offered no proof iz 
ence to Haggins, but offered to prove that Mrs. Watters 
had had criminal istercourse with other men, and 
plaintiff, her husband, had on several occasions said, gh 
was guilty of such intercourse with men, other than 
Haggins. This testimony was objected to, bat waa gp- 
ceived. There was a verdict for the defendant, and ſrom 
she jndgment thereon, the plaintifis appealed. 

The question is, where the words make a * 
’ jpppntinence with a particular individuol, can she 
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of justification be supported by proof of criminal inter- 
eourse with other men? or must the defendant make 
good his plea, by proof of such intercourse with the in- 
dividual named? A charge, that the plaintiff stole the 
hog of A., is not supported by proving that he stole the 
hog of B. When the charge is general, as that the plain- 
tiff is guilty of larceny or of counterfeiting. the plea sets 
out some particular act of larceny or of counterfeiting, 
0 as to make the issue certain; and, in this case, the 
defendant has the advantage of being able to put bis de- 
fence upon any particular act of thekind, which he thinks 
dbe-can prove. Bat when the charge is particular, and 
the defendant, at the time he speaks the words, selects a 
specified offence, he is boand by it, and his plea must rest 
on that particular matter. This is obviously right, be- 
‘@ause, having, forthe suke of giving pdint and force to 
his chacge, gone iwto particulars, and having had the ad- 
vantage of thereby making his accusation the more plaa- 
sible, he has no right to complain, that he is not allotved 
to make a departure, and run over'the’ plaintiff» whole 
life, to see “ if there be no shame in it.” This is a well 
settled distinction in slander, and we see no reason to 
find fauk with it. 

The statate, which gives the present action, provides, 
that it shalt be prosecuted “ under the same rules and 
regulations, as have been heretoiore observed in the trials 
of actions of slander” ; and we are not at liberty, if we 
Were so disposed, to give defendunts in this action any 
Greater tatitade, than tney are entitled toin the common 
itiw action. 

Our attention was called, in the argument, to Snoid v. 
Witcher, 9 Ire. 340. There is nothing in that vase, op- 
Posed’ to our present decision. Then the charge was 
Phe defendant had selected no individual with 
‘Whom'he had connected the plaintiff, and the sti 
‘of that case is, that conception und delivery did noriiake 
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part of the charge, and for that reason need not be 
proven. It was enough for the defendant, by his plea,, 
to aver, that the plaintiff had had criminal intercourse 
with the witness. But here the charge is particular — 
The defendant,.at the time he “spoke the words, selected 
Nelson Haggins as the man, and jhe cannot be allowed, 
in his plea, to shift his ground. 

The declarations of the husband ought alee to. ‘have 
been rejected, because he did not allude to Haggins.— 
We do not concur in the other reason suggested, that his 
wife ought not to be affected by his declarations. He is 
a party of record, is bound for the costs, entitled to the 
recovery, and could not be examined as a witness, The 
influence, that such declarations ought to have, is for the 


jury, 


~ Pan Cuntam Judgment reversed and venire de nowe. 


; 


MARIA C. FEATHERSTON os. WILLIAM FEATHERSTON. 


Where there is a contract for the sale of 9 slave, and the question was, 
whether it was the intention of the parties that the contract was to be 
considered executed or only executory, the Court cannot decide that ques- 
tiov, but mast leave it to the jury. 

Thecases of Henry v. Patrick, 1 Dev. & Bat. 358, and Caldwell y, Smith, « 
Dev. 4 Bat, 67, cited and approved. 


Appeal from the Superior Court of Law of hae 
County, at the Spring Term 1850, his Honor — 
WALL presiding. nes 
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This is a suit in trover, to recover the value of a negro 

, named John. The plaintiff relied on the deposition 

of one Hawkins to shew title. It is in the following 
words: “That in July 1844, he, Robert Hawkins, was in 
Henderson County, N.C, about dividing the property of 
Betryman Featherston, deceased, and the said M C. 
Featherston and William Featherston were both: there, 
and a division of the negroes took place, and, in the said 
division, a negro boy named John, aged about three years, 
fell in a lot to William Featherston, after which the said 
William Featherston traded him to M CO. Featherston for 
two bundred dollars, it being the amount that the said 
boy was valued at tothe said William Featherston The 
trade took place on Saturday some time in July 1844, and 
he saw M. C, Featherston pay William Featherston bes 
tween fifteen and twenty dollars in silver, an the said 
M. ©. Featherston offered to give her note for the balance 
due and demanded a bill of sale, and they agreed to draw 
the writings on the Monday following, and the trade be, 
ing made and assented to by the parties, William Feather. 
ston delivered the said negro boy John to M. C. Feather- 
ston, with that understanding, that they would draw the 
writings on the Monday following.” The plaintiff lived 
with her mother and owned other slaves, and her mother 
owned the mother of John; and it was a matter of con- 
test on the trial, in whose possession John was, up to the 
time, when the defendant in some way got possession of 
him, some two years alter the trade. It did not appear 
that any bill of sale had ever been executed, but there 
was evidence, which tended to shew, that a note had been 
execited by the plaintiff to the defendant for some pur, 
pose. A witness testified that he knew of no dealings be- 
tween the parties. It was insisted for the defendant, that, 
supposing Hawkins’ testimony to be trae, it was an exec- 
utory cbfitract, and no title passed. The Court was of 
opinion, that it was an executed contract, according to the 
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said Hawkins’ testimony, and that a title to the boy John 
passed to the plaintiff, and so charged the jury A ver- 
diet was rendered for the plaintiff, and trom the judgment 
thereon the defendant appealed. 


* 


Gaither, for the plaintiff. submitted the Flowing: Ate 
thorities : 

Bateman v Bateman, 2 Dev. 97. Choat v. Wright, 2 
Dev. 289. Mushat v. Brevard, 4 Dev. 73. Eppes v. Mc- 
Lemore, 3 Dev. 345. 

N. W. Woodfin and Barter, for the defendant, — 


Nasa, J. When his Honor, the presiding Judge, pro- 
nounced his opinion in this case, he entirely overlooked 
those of Henry and Putrick, 1st Dev. & But. 358, and 
Caldwell and Smith,, 4 Dev. & Bat. 67, or drew a distine- 
tion in principle, between them and the present case, 
which the facts do not warrant. In the first case, the dee * 
fendant sold to the plaintiff a negro; the price was agreed 
upon and the boy delivered. The value was to be paid 
in a bond, which the plaintiff then held upon the defen- 
dant. The bond not being present, it was agreed, that, 
in # few days, the defendant would call at the plaintiff’s 
house, execute a bill of sale and receive the bond. The 
plaintiff took the boy home with him. The contest be- 
tween the parties there, as here, was, whether the contract 
was an executed, or executory one, to be completed by 
the executing of the bill of sale by the defendant and the 
delivery of the bond by the plaintiff. The Court decided, 
that it was a question of fact for the jury, as to the inten- 
tion of the partiex, and not one of law. The Court could 
not decide upon the intent. This case governs the one 
before us ; the only fact differing the latter is, that, at the 
time, a small part of the purchase money was paid by the 
plaintiff. This, we think, makes no material difference 
between the cases, in principle. Veroperty in slaves can. 
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he passed in two ways; either by sale aad delivery or by 
deed. Here the parties, at the time the terms of the con. 
tract were agreed on, agreed that the note for the balance 
of the purchase money and the bill of sale were to be ex- 
ecuted and delivered at a subsequent day. Was the boy 
John, then, delivered, at the time, as the property of the 
plaintiff, under the parol contract, and the bill of sale. to 
be given as further assurance or evidence of title? Ifso, 
the contract wascomplete. I{the boy was put into her 
possession, but not as her property, until a bill of sale was 
executed and a bond or note for the residue. of the pur- 
chase money was delivered, and it was the understanding 
of the parties, that the title should not be changed, until 
those things were done, then the ‘contract was not com- 
pleted by the delivery of John and the payment of a part 
of the purchase money. Which was the intention of the 
parties, was a question of fact for the jury to ascertain. 
We think bis Honor erred, not in the conclusion, which 
he drew from the facts—upon that we have no right to 
express an opinion—but that be assumed the jurisdiction 
of the jury, in drawing any conclusion, as a matter of Jaw. 


Per Curiam. Judgment reversed and venire de novo. 
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Where the land of a debtor has been sold by cscenn and an aden 

brought against him to recover possession, he Ap ep Be a 
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_, Peserved are.taken to be given up. If one of the 
* da , on which the presiding Judge inclines inline gules 
@aght o to eonsent to such « verdiet, but peremptorily clale * 
ban shall then be given to the jury, as he hava right tod@. 9 5 
' was brought in the name of Jumes Brooks, , 
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Brooks, Colton pene 


— 

was eon a Tuesday or Wednesday of the 

ef which the writ was returnable, Pea a a tenet ee ee 

A deed, after reciting a sale of lund by exectition, procesds thus : «Ta eet 
‘sideration, $¢, the said P. R. $e., doth hereby bargain, sell, alien, 
_  eafeoff, convey and confirm with the said James T. Brooks, Se. their 
heirs and assigns, Fo.. to have and hold the same éo the 1322* 
heirs and assigns.” eld, that t use of the word with 


the sense or operatio “ion ncn ty ate wn 
dent, between or with whom the contract is, and by and to 


- tate fe conveyed. —_ 


_ The cases. of. Testerman v. Poe, 2 Dev. & Bat. 103, — 
42, Barnard v. Etheridge, 4 Dev. Gibson v. Partee, 2 Dev. * 


530, Pope v. Bradley, 3 Hawks. 16, v. Stowe, 1 Hawke 
Mordecai * — Dew: 425, cited and upproved. t eee 
a > ak byte 
* Appear (ror? the Superior Coart of Law of Buncombe 
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part, the counsel for the defendant insisted, that it did net 
pass the title to the lessors of the plaintiff Butthe Court 
held to the contrary. The defendant then called, as ae 
witness, the sheriff, who made the sale; and he deposed 
that he did not sell on the first Monday of October 1848, 
(which was the return day of the execution,) buat that, at 
the request of the defendant, he postponed the sale. from 
Monday until Tuesday and again from Tuesday to Wed> 
nesday of that week, and that on this last day the sale 
was made. Thecounsel for the defendant, thereupon in- 
sisted, that if that testimony was true, the said sale was 
void ; but the Court held, that it was, nevertheless, valid- 
The counsel for the defendant, thereupon, excepted to the 
opinions of the Court upon those severa! points.’ The 
counsel for the defendant then insisted, that, for as much 
as there was no evidence, besides the recitals in the she 
riff’s deed, that William E. Colton had died or that: Wil- 
liam M. Colton and Eli Colton were his heirs, the plain 
tiff could not recover. 

The Court gave no opinion thereon to the jary, but, by 
the request of the counsel in the cause, the point was re · 
served; and thereupon a verdict was taken for the plain- 
tiff, subject to be set aside and a non-suit entered, if the 
Court should be of opinion on that point for the defendant; 
otherwise, judgment to be entered on the verdict: After. 
wards, the Court set the verdict aside and ordered a nons 
suit, and the plaintiff appealed, and then the! defvndaut 


appealed also. o 


N. W. Woodfia and J. G. Bynum, for the plaintiff. 
J. Govier and Gaither, for the defendant. G 


—— C. J.. Upon the point reserved, the eass oi 
Testerman.v. Poe, 2 Dev. § Bat. 103, and ‘those referred 
to in it, are direct authorities aguinst the judgment. . The 
shiriff may rightfally convey to the assignee of the pur. 
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chaser, and it is not material, whether he be assignee by 
contract or by law. But, in truth, that is a matter with 
which the debtor in the exeeution has no concern ; it be- 
ing altogether between the sheriff, the bidder and the al- 
leged assignee. In this case, indeed, the acquiescence by 
the sheriff and two of the partnership, which purchased 
the land, jointly with two persons purporting to claim as 
the children and heirs of the other partner, furnishes a 
presumption of the existence of those facts; since, other- 
wise, it would be against the interest of the supposed sur- 
vivors thus to take the deed. But our opinion does not 
ge on that ground alone, nor, even, chiefly. It proceeds 
on the broader one, that the objection is not one, which 
the defendant has a right to raise. It was, therefore, 
erroneous to set aside the verdict, and there ought to have 
been judgment en it for the plaintiff, aceording to the 
agreement of the counsel. Consequently, that judgment 
must now be given here. 

It will be thus perceived, that the defendant has pre- 
eluded himself from taking advantage of any error, which 
might have heen committed in ruling the other points 
against him. For, akhough. a plaintiff may, doubtless, 
appeal from a judgment for him, if it be, for example, for 
less than he was entitled to, yet we do not see, how a de- 
fendant ean bring a writ of error or appeal upon a judg- 
ment in his favor, since it is of no consequence to him 
upon what ground he is discharged. In cases, therefore, 
of verdicts, subjeet to the opinion of the Court, all the 
points on which the party means to insist, ought to be 
reserved, If ane of the parties cannot have that done, in 
respect to a question, on which the presiding Judge in- 
clines against him, he ought not to consent to such a ver- 
dict, but peremptorily elaim, that an opinien shall ther 
be given to the jury, as he has a right todo. By eon- 
senting that the judgment shall depend on this or that 
partioular question, all others are necessarily taken to be 
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given up. These observations are made to prevent an 
oversight of the kind in future; for it so happens, that in 
the present case, the opinion of this Court concurs on each 
point with that given against the defendant in the Su- 
perior Court, and, therefore, he suffers no prejudice from 
the manner in which the case was brought up. 

There is no variance between the judgment and exe- 
cution; both being in the name of the firm of “ Brooks, 
Colton & Co.” There is, no doubt, such error in the 
judgment would have been cause for reversing it at com- 
mon law. But the statute of amendment cures it by the 
provision, that no judgment shall be reversed for any 
mistake in the name of any party or person, when the 
correct name has been once rightly alleged in any of the 
pleadings or proceedings. Rev. Stat. ch. 3, sec. 35.— 
Wall § Holion v. Jarrott, 3 Ire. 42. If the judgment 
could not be reversed, the execution which conforms to 
it, must, of course, be sapported. It is said, indeed, that 
there was no judgment rendered in the action of debt.— 
But we must hold to the contrary. First, that objection 
was not taken on the trial: If it had been, it would have 
been untenable, as we have had many cases, ia which it 
was held, that although the judgment be not formally 
entered, yet, that, upon a verdict, which, connected with 
the pleadings, authorized a judgement, one shall be in- 
tended and the minutes be taken for the judgment, if a 
formal entry could be made up from them. Barnard v. 
Etheridge,4 Dev. 295. Gibson v. Partee, 2 Dev. & Bat. 
530. The Courts, being aware of the indulgence, which 
counsel and attornies extend to each other upon these 
parts of their duty, are obliged tu admit such intendments, 
in support of rights derived under judicial proceedings. 

The act, which requires sales to be made at the Court 
House on the same Monday of each month, on which the 
court of the county sits, expressly authorises the sheriff 
to postpone the sdle from day to day, for any of the rea- 
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, Sons mentioned in the act; and it has been held, that.in 
respect to the postponement of the sale, the act is direc: 
tory, and, therefore, that the purchaser is not bound to 
see that the officer complied with his duty in that respect, 
any more than in duly advertising, or selling all the pere 
sonalty before offering the land. Hence a purchaser on 
Tuesday or Wednesday gets a good title; and it is set- 
tled, that he does so, although his purchase be on those 
days of the week, on the Monday of which the writ was 
returnable, but was not retained. Pope v. Bradley, 3 
Hawks. 16. Lanier v. Stone, Ist Hawks. 229. Morde- 
cai v. Speight, 3 Dev. 428. 

Upon the remaining point, as tothe effect of the use of 
the word, “with,” in the conveying clause of the deed, the 
Court is of opinion, that it is an inaccuracy, which does 
not affect the sense or operation of the instrument, as 
upon the context, it is evident, between whom or with 
whom the contract is, and by and to whom the estate is 
conveyed. On the whole case, therefore, the judgment 
must be reversed; and, the Court, proceeding to give 
such judgment as the Superior Court ought to have given, 
the verdict must be reinstated and judgment rendered 
thereon for the plaintiff, in conformity to the agreement 
between the parties. 


Per Curiam. Judgment reversed and judgment for the 
plaintiff. 
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DEN ON DEMISE OF JAMES GIBSON vs. FREDERIC WALKER. 


A man, being bound to maintain aud support his father, conveyed a tract, 
of land to his brother in trust to perform the conditions of that bond in 
the first place, and then out of the proceeds of the land to pay the other 
creditors of the maker of the deed. Inthe deed was contained the follow. 
ing clause; “The manner of executing the deed, as to the support of my 
father,” is left to the discretion of the maker of the deed. Held, that this 
did not make the deed, on its face, fraudulent in law, for it reserved to the 
maker no control over the fund, but only the manner, in which the father 
should be supported 

The fact, that the debt to the father was prospective, as well as immediate, 
does not make it illegal to give it the preference. 

The cases of Moore ¥. Collins, 3 Dev. 126, Hafner v. Erwin, 1 Ire. 490, and 
Cannon v. Peebles, 2 Ire. 449, cited and approved. 


Appeal from the Superior Court of Law of Rowan 
County, at the Fall Term 1849, his Honor Judge Cap 
WELL presiding. 


H. C. Jones, for the plaintiff. 
Boyden, for the defendant. 


Nasa, J. In 1825, William Gibson, James Gibson, 
Hugh Gibson and John Gibson, executed to their father, 
Joseph Gibson, a written obligation, in the penalty of five 
hundred dollars each. The condition set forth that the 
parties are “the sons and heirs of Joseph Gibson,” and 
having received and expecting to receive, titles to the 
whole of the land of said Joseph, bind themselves to dis- 
charge all the debts of their father, then due or to be af. 
terwards contracted, and to maintain him during his nat- 
ural life, and to bury him decently. In 1841, John Gib- 
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son conveyed to his brother James, the lessor of the plain- 
tiff and who was one of the parties to the contract of 1825, 
the tract of land in dispute, subject to the following con- 
dition and proviso : “ The condition of the above obliga- 
tion is such, that, whereas the said John Gibson is bound 
by bond, in the sum of five hundred dollars dated the 29th 
of April 1825, together with William Gibson, James Gib- 
son and Hugh Gibson, in a like sum for the support of 
Joseph Gibson, their father, during his life time. Now, 
therefore, the condition of this deed is, that the said James 
Gibson shall well and traly do and perform the covenants 
and contracts contained in the said bond, by maintaining 
and supporting the said Joseph daring his life, and by 
burying him in a decent manner, &c., and also, that the 
said James shall out of the proceeds, &c, pay certain 
debts therein enumerated.” The deed then provides, but 
it is understood and agreed, “ that the support and main- 
tainance of my father is to have the preference of all 
other of these claims. After this is performed, the debts 
of these other creditors are to be paid by the sale of said 
Jand, in such manner as will make the said land bring the 
most money. The manner of executing the deed, as to 
the support of my father, is left to his, said John’s, option 
and discretion. The surplus, after the above trusts are 
performed, is subject to my order.” At the time the deed 
of trust was executed, John Gibson, the grantor, was in- 
debted, was sued and judgment obtained, and a fi. fa. is- 
sued, and was levied on the land in dispute, and, at the 
sale, the defendant became the purchaser, and this ac- 
tion is brought by the trustee to recover the possession. 
His Honor, the presiding Judge, ruled that the deed of 
trust, upon its face, was fraudulent and void, as against 
then existing creditors of John Gibson, and that, there. 
fore, the plaintiff could not recover in this action. The 
plaintiff then submitted to a non-suit and appealed. 
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We are not informed upon what provision in the deed, 
his Honor’s opinion rested. It is necessary, therefore, to 
examine it in all its parts. Does the first provision for 
the support of Joseph Gibson, the father, make it so?— 
John Gibson was indebted to his father in the sum of five 
hundred dollars for his maintainance—his father was, 
therefore, a creditor, and it was as much the intention of the 
deed of John in conveying his land, to secure that debt as 
any other—nor does the fact of his giving that debt the 
preference over the other debts, and postponing them 
until its discharge, render the deed, in law, fraudulent.— 
So far the deed of trust presents the ordinary case of a 
debtor making an assignment of property for the pay- 
ment of his debts, and classifying the claims or designa- 
ting the order in which they are to be paid: This is not 
illegal. Moore v. Collins, 3d Dev. 126, Hafner v. Ir- 
win, Ist Ire. 490. The debt to the father existed from 
1825, and is, by the maker of the trust, placed in the firsts 
class. Does the fact, that the debt to the father is pros- 
pective as well as immediate, make it illegal to give it 
the preference? Surely not. A man may secure a fu- 
ture or contingent debt as well asa present one. Take 
this case ; a man, considerably in debt, procures a note 
to be discounted in Bank with a view to pay his credi- 
tors; in order to procure sureties, he is required to mort- 
guge real estate to secure them: now whether he will 
ever pay that debt or his sureties be called on to pay it, 
is contingent, and depends upon the facet of his failure to 
pay the necessary instalments, This contingency, how- 
ever, cannot make the security voidin law. But, again, 
a man, who owes debts, purchases a tract of land, and 
gives to the vendor a lien upon it for the purchase mon- 
ey, either by mortgage or trust—this dees not make the 
latter void inlaw. The maker of the trust or mortgagor 
does nothing, the lawcondemns. This featureinthe deed 
of trust did not make it, in law, fraudulent. Cannon v. 
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Peebles, 2d Ire. 449. Our.attention in the argument was 
drawn to the last clause, but one, in the deed of trust, “to- 
wit,” the manner of executing the deed, as to the sapport 
of my father, is left “to his, said John’s, option and discre- 
tion.” This reserves to John no control whatever over 
the fund conveyed, but only the manner in which the fa- 
ther shall be supported. Several persons were so bounds 
and the maker of the trust intended not to leave that to 
the arbitary control of the trustee, but, as to the manner 
of the support, to reserve it, to be arranged between him 
and his brothers, as that he should board with the one or 
the other, and that his contribution should be in money or 
specific articles. It is true, that when the maker of a 
deed of trust to secure his creditors, reserves to himself 
the power of revoking it, and declaring other trusts, 
whereby an interest or benefit may accrue to himself, the 
conveyance is fraudulent and void; but this is not such 
acase. The last clause is, “the surplus after paying all 
the debts is to be returned to the maker.” This provis- 
ion is only putting in words what Equity would declare 
“to wit,” a resulting trust for the maker alter the debts 
are all paid. The deed of trust is not, upon its face, 
fraudalent—but it was a proper matter of enquiry forthe 
jury to say, whether it was the intention of the maker of 
it to defraud his creditors or any creditor, in the collec» 
tion of these debts, contrary to the provisions of the Act 


of the General Assembly. 


Per Curiam. Judgment reversed and venire de novo. 
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WILFORD TURNER eo ANDREW BEGGARLY & AL 


Where a note or bond is assigned after it is due, the assignee holds it sub 
ject to all the set-offs and payments to which it was subject in the hands 


of the payee. 

Otherwise, when the note or bond is assigned before it is due, unless the pay- 
ments are endorsed on the instrument. 

The case of Haywood v. MeNair,3 Dev. 231, and 2 Dev. 4 Bat. 283, cited 


cited and approved, 


Appeal from the Superior Court of Law of Iredell 
County, at the Fall Term 1849, his Honor Judge Cato- 
WELL presiding. 

The defendant, Beggarly, gave to Isham Gaither his 
bond for $173 50, dated February 19th, 1847, and paya+ 
ble at twelve months. On the 29th of July 1847, Gaither 
deposited the bond with the plaintiff, and they executed 
ah agreement in writing, that it was so deposited “to 
make the said Tarner safe for the amount said Gaither is 
due him and also as his surety in all cases; and whenever 
said Gaither shall pay said Turner and release him as the 
surety of said Gaither, the above bond is to bé said Gai- 
ther’s, and, otherwise, to be the said Turner's.” On the 
kst of October 1847, Gaither inclosed the bond'to the plain. 
tiff and, soon after it fell due, this action of debt was 
brought on it, and the defendant pleaded payment, and the 
set off of certain sums, which Gaither owed to him, Beg~ 
garly- In support of those pleas, the defendant offered 
te give in evidence the following notes made by Gaither: 
One dated in 1846 and payable to Beggarly one day after 
date ; another dated September Ist, 1847, and payable to 
Beggarly, one day after date; one payable to one Gray, 
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September 2nd, 1846, and endorsed by Gray to Beggarly, 
July 19th, 1847. The counsel for the plaintiff objected to 
receiving them in evidence, but the Court admitted them. 
Evidence was then given on the part of the defendant, 
that, shortly after giving the bond which is sued on, the 
plaintiff applied to the defendant to take up certain debts, 
which Gaither—then and during the year 1849, in the de- 
fendant’s employment at wages of $26 a month—owed to 
the plaintiff, which the defendant refused, telling the 
plaintiff “the thing is nearly up;” and also that, between 
the 7th and 12th of September 1847, the defendant ap- 
plied tothe plaintiff to let him see the bond and the written 
agreement of the 29th of July, 1847, in his possession, and 
that the plaintiff then showed them to the defendant, ask- 
ing him if he wished to pay the bond, and the defendant 
replied,“I am ready to pay according to my contract with 
Gaither, and it is about paid off to Gaither.” 

The Court instructed the jury, that, although the bond 
was assigned to the plaintiff before it was due, it was 
liable ta all defences by the obligor, which he could set 
up against the obligee, provided the plaintiff had notice 
af those defences at the time of the assignment, or such 
information as would put a prudent man upon enquiry ; 
and, therefore, that in this case, if they believed that Tur- 
ner had such information, they should allow, as set offs, 
all the debts to the defendant up to the Ist of October, 
1847. The counsel for the defendant then moved the 
Court to instruct the jury, that the defendant was not en- 
titled to claim, as a set off, any of the said debts, which 
arose to the defendant after he had notice of the deposit 
of his bond with the plaintiff, upon the agreement of the 
29th of July 1847. But the Court refused, and then told 
the jury, that the deposit and separate written transfer 
made no difference, whether the defendant knew of them 
or not, and that, up to October Ist, 1847, the plaintiff 
stood in Gaither’s shoes, provided he had notice of the ala 
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leged payments and set offs. The jury thereon found 
payments for $152 29, and that, after deducting the same, 
a balance of $21 21 was due for principal money on the 
bond declared on and assessed the damages for interest te 
$2. After judgment the plaintiff appealed. 


Osborne and Thompson, for the plaintiff. 
_ Craig and Boyden, for the defendant. 


Rourrin, C. J. Notes over due are deemed dishonored, 
and, one, who takes them in that state, is considered, at 
this day, as taking them upon the credit of his endorser, 
and is to stand in the place of the holders at or sinee its 
maturity. It is commonly said in such a case, that the 
bill or note is affected in the hands of the endorsee by all 
the equities bet ween the original parties. That form of 
expression is proper and strictly true, in relation to such 
defences as the maker could set up in a Court of Equity 
against the payee, for, whenever the debtor, in the view 
of the Court of Equity, ought to be relieved from the pay- 
ment of the debt, either because of some original vice in 
the contract or because of a counter-demand, or other suf- 
ficient reason. it is against conscience in the holder of a 
security of this kind, to attempt to defeat the debtor of the 
benefit of such an equitable defence, by making an assign. 
ment of it. Therefore, an assignee after maturity is, in 
equity. held to take the note, as his assignor had it. But, 
if the defences of the debtor be equitable in their nature, 
that is, cognizable in the Court of Equity and not in a 
Court of Law, as between the original parties, the juris- 
diction is not changed in respect of such defences by the 
fact of the,security being endorsed. It is true, the same 
form of expression, that an over due note is liable after 
endorsement to all equities, is often used in Courts of Law, 
and in books, which treat of the legal rights of the ase 
signee and debtor. But, it is not in reference to the legal 
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rights of those parties, an accurate mode of speaking, for, 
as Chief Justice Hennerson said in Haywood y. McNair: 
8 Dev. 231, “The equities of the parties which attach to 
a contract of this kind, can no more be examined ina 
Court of law, than any other equities. Therefore, de- 
fences founded on mere equities must be made in equity ; 
and the law takes notice only of such defences as are of 
a legal nature. The meaning then, of thus speaking ina 
Court of law is, that a note, transferred under dishonor, 
is subject to the legal exceptions to its payment in the 
hands of the assignee, to which it was liable in the hands 
of the payee.” Accordingly, in that case, the Court 
declined entering into mere equities between the par- 
ties, but held the defendant entitled to the same legal 
defences against the note in the hands of Haywood, 
to which it was subject in the hands of Barnes at the 
time of the assignment by him to Haywood. Upon the 
strength of the case of Burrough v. Moss, 10 B. & C. 558, 
just then reported in this country, a second action was 
brought by Haywood, and the questions before decided 
were re-examined by the Court, and the opinions before 
given were again affirmed. It was held, that if the debtor 
had a right to a deduction or set off against the plaintiff, 
at the time of the assignment, he should, although the 
set off or deduction did not attach to the particular note 
or bond, have the same right after the assignment, and 
that he might have the benefit of such right upon the 
general issue, ifsued in assumpsit or by special plea, if 
sued in debt on a bond: but that the defence, thus set up, 
must be one for the original debtor, if sued by the obligee 
at law, and not one which would be merely a ground for 
relief in equity. Haywood v. McNair, 2d Dev. & Bat. 
283. The utmost extent, then, to which, at law, this doc- 
trine, that an assignee is affected by the liabilities of his 
assignor, has been carried, is, that he shall be thus affece 
ted in respect of such liabilities, as existed at the time 
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of the assignment and constituted a demand, which was 
then available, as a defence at law. The proposition, 
thus stated, obviously excluded from its operation, notes 
and bonds endorsed before due. There may be a few 
cases of bills, perhaps, which might be admitted as ex- 
ceptions: as if a bill were noted for non-acceptance, and 
then wrongfully endorsed by one, who held it for the ber, 
efit of the drawer or the like; then the instrument carries 
its dishonor on its face, though not due; but in respect 
to notes or bonds, not at maturity, it is not seen, how any 
defences arising out of counter-demands between the 
original parties can be let in. They were not available 
at the time of the assignment. Indeed, in Burbridge v. 
Manners, 3d Camp. 192, Lord Etteysorovens, admitting 
that payment at maturity extinguished a bill or note and 
that it could not be re-issued, declared distinctly, that 
payment meant a payment in due course, and not in an- 
ticipation, and therefore, that a subsequent assignee for 
value before a maturity could recover on the security.— 
For. as Mr. Justice Buiisr said in Brown v. Davis, 3 T. 
R, 80, a transfer ofa note, before it is due, carries no sus- 
picion with it, and the assignee receives it on its intrinsia 
credit: and, as Mr. Chitty adds, he is not bound to en- 
quire into circumstances, existing between his assignor 
and any of the previous parties to the paper, as he will 
not be affected by them. Chitty on Bills, 14 Story’s Edit, 
1819. It would clog in an inconvenient and dangerous 
manner the circulation of negotiable paper, if such pre- 
payments could affect its validity. when left in existenee, 
with no note of the fact on it; much less can it be affect- 
ed by a counter demand of the maker or the payee—at 
least atlaw. Under what form of pleading could the 
defence be presented? There was clearly no payment 
here. It is not a set off of a debt against the indorsee; 
nor a set off of a debt of the assignor, available at the 
time of the assignment, since at that time there could be 
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no action by any one on the assigned instrument. If 
there were any equities, which tied up'the hands of the 
payee from justly parting from the paper, another tribu- 
nal may give relief against the assignee on the ground 
of them, if they can be brought home to him; as if he 
had agreed to apply these demands to the debt; then be- 
ing insolvent, endorsed it with notice. But in such a 
case, on the other hand, a Court of Equity would not 
confine its enquiry tothe effect of the legal assignment, 
by endorsement, but would have regard toan assignment, 
as a security or by a separate agreement in any form, 
which constitutes a contract of assignment in that court. 
We do not propose, however, entering into those consid- 
erations, taking notice of them only to show, that they 
present points peculiarly belonging tothe Court of Equity 
and which cannot be acted on at law, without danger of 
doing injustice to one or both of the parties. Here, the 
plaintiff took the bond by endorsement, at atime when 
the defendant could make no defence against it, and it 
was not questioned on the trial, that he gave value for 
it and holds it for himself. It is impossible for juries due 
ly to estimate the circumstances, which ought to put a 
person on enquiry, and thas affeet him with notice of a 
counter demand or other equity, and the attempt to do so 
would often work great injustice. It is safest, therefore, 
to rely upon the broad distinction, founded upon the time 
of transfer, that is, before and after the maturity of the 
paper—in the latter case, allowing to the debtur all the 
defences he could have had against the obligee, if sued 
at law by him: but in the former, passing the paper ef- 
fectually at law, according to its tenor in its face or mem. 
orandum on it, and leaving the debtor to such relief in 
equity, as by the rules of that court affect the conscience 


of the assignee. 
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Pearsoy, J. I think there was error in both of the 
grounds, assumed as the basis of the decision,in the court 
below. 

There was error in the legal effect given to the agree- 
ment, as to the mode in which the note was to be paid. 
That agreement did not have the effect of a payment, or 
any other legal defence ; it was a confidence in trust, or 
understanding, that the debtor should be at liberty, when 
the note became due, to make payment in such debts or 
demands against the creditor, as the former should pay 
off for the latter: it was atrust or agreement, which 
Equity would prevent the creditor from defeating, and 
to which, it would subject a purchaser, who acquired the 
legal title, provided his conscience could be affected by 
proof of notice; in the same way, as one, who takes 
the legal estate in land from a trustee, is required to per- 
form the trust, provided he had notice, on the ground that 
he was particeps criminis in the breach of trust. Bat 
this is a principle which does not obtain at law. There, 
the legal title prevails, and, under the statute, the plain- 
tiff in this case became the legal owner by the endorse- 
ment. 

I confess, it is difficult for me to eonceive, how there 
ean be a payment or any legal defence (other than such 
as avoids it ab initio) to a debt, before it is due ; but make 
the supposition, there was also error in the idea, that, in 
a Court of Law, it was admissible to show, that the en- 
dorsee had notice before the endorsement, and epon the 
ground of such notice, defeat his legal title. A Court of 
Equity assumes, that the title passes, and the remedy 
proceeds on the ground, that the purchaser or endorsee, 
should be declared a trustee, by reason of his being af- 
fected with notice. This mode of giving relief never 
has been attempted in a eourt of law. 

{f money be accepted, as a payment, before the note 
falls due and it is endorsed as such on the note, the legal 
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effect is, to extinguish the note to that amount ; its exis- 
tence only continues as to the balance due, which is all 
that can pass by the endorsement. The effect is the same, 
as if the first note had been cancelled and a new note 
given ; in other words, when payments are endorsed, the 
endorsee takes the note in its “ then state and condition,” 
and acquires title only to such part, as in law has an ex- 
istence. 

But if money be accepted as a payment before the note 
falls due, its legal effect is not to operate as a payment, 
so as to make an extinguishment to that amount. It isa 
mere agreement, trust or confidence; that it shall be ap- 
plied as a payment, when the debt is due; it is a thing 
net done, but only agreed to be done, and, if the note is 
endorsed, the whole legal title passes, and the party can 
only have relief by commuting the purchaser into a tras- 
tee. A contrary rule would subvert the whole system of 
the negotiability of notes, which it has been the policy of 
our Statutes to extend. 

The doctrine, in reference to notes endorsed after ma- 
turity, is fully discussed and settled in Haywood v. Me- 
Nair, 3 Dev. 231,—same case 2 Dev. & Bat. 283, and in 
the opinion of the Chief Justice in this case, in which I 


fully concur. 


Pur Curiam Judgment reversed and ventre de novo. 
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_ JOHN W, FOSTER vs NICHOLAS w. WOODFIN. 


Where a man has conveyed a personal chattel, bot still retains the posses 
sion, hig acts and declarations, even subsequent to such conveyance, while 
he continues in possession, are evidence against the vendee or grantee, on 
& question of fraud. 

Where a man makes an absolute conveyance of a chattel, purporting to be 
either a sale or a gift, and continues for a long time in the possession of 
the chattel, so purported to be conveyed, this creates, in law, a strong 
presumption, on which the jury should find the conveyanee fraudulent, 
ag ageinst creditors, unless opposing and explanatory circumstances 
should rebut the presumption. 

Fraud is never, exclusively, a question of fact, that is, in the sense of 
leaving it to the uncertain judgment of jurors to give to the intent to con- 
vey upon a secret trust, or to the fact of credit being given to the grantor, 
upon his continuing in possession, such effect as to them, in each cage, 
may seem proper, but, on the contrary, the effect of such an intent or 
false credit, if in fact existing, depends upon the fixed principles of the 
law 

"The cases of Askew v. Reynolds, 1 Dev. & Bat. 367, and Gregory v. Perkins, 
4 Dey, 50, cited and approved. 


Appeal from the Superior Court of Law of Buncombe 
County, at the Special Term in February 1850, his Honor 
Judge CaLowett presiding. 

This is trover for a slave, Lucinda, and her children, 
and was tried on the general issue. Both parties elaim- 
ed ander one Benjamin Ratcliff: the defendant, as a pur- 
chaser at a sale under execution, and the plaintiff, under 
a conveyance to his wife, who wasa daughter of Rat- 
cliff. The question was, whether the deed to the daugh- 
ter was dona fide, or fraudulent against the father’s cred- 
itors. 
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The plaintiff produced the bill of sale to his wife, da- 
ted in March 1835, and proved its execution by the sub- 
scribing witness, who was a son of Benjamin Ratcliff.— 
It purported to have been made in consideration of $400 
then paid and was proved and registered in July 1847. 
The witness further deposed, that no money was paid, 
and that no person was present at the time, but the mem- 
bers of the family : and that the father said, that he made 
the deed with a view to a division of his slaves among 
his children. Further to support the issue on his part, 
the plaintiff produced asa witness the said Benjamin 
Ratcliff; and he deposed, that he executed the said bill 
of sale at the time it bears date, and then delivered it 
and the said slave, Lucinda, to his daughter, who was 
then married to “ the plaintiff and lived about a mile 
from the witness; that the said Lucinda was then about 
six years old, and was not sold by him, but was intended 
as a gift tohis daughter, and that she was not taken away 
by the daaghter, but left by her to wait upon her mother, 
the wife of the witness, who was then sickly: That, at 
that time he owned a negro man and three other negro 
girls, two of whom were older than Lucinda, and also 
owned a tract of land of the value of $2000, a wagon and 
team and other stock, and did not owe as much as fifty 
dollars ; and that there was no fraud in his gift to his 
daughter: That in 1838 and 1839, he became involved 
in debt as surety for the subscribing witness to the deed 
and another son: That therefor the judgments were ob- 
tained, under which the defendant purchased, and that 
in 1839 and in 1840, he conveyed all his other property 
to his children: that he continued in possession of said 
Lucinda up to 1843: and that, in that year, the plain: 
tiff hired her to James Ratcliff, a son of the witness, 
who lived wih him, and they worked the plantation 
on which the witness resided: and that, during that 
year, the sheriff came to his house with executions on 
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the said judgment, to levy on that slave and the others, 
and they were kept out of the way there about a week, 
and then Lucinda went into the possession of the plain- 
tiff, who also kept her out of the way of the sheriff, and 
held her until she wastaken uuder the executions in 1847, 
and that during that period she had the two children.” 

On the part of the defendant, the judgments and exe- 
cutions, under which he purchased, were produced: and 
evidence was further given by several persons, that they 
had long resided near Ratcliff and the plaintiff, and that 
Ratcliff paid the taxes on the said Lucinda and claimed 
her as his own, until the sheriff endeavored to levy on her 
in 1843, and that they were in the habit of conversing 
with him about his property, and, before that time, had 
never heard, from him nor from any other person, of a 
conveyance or transfer of Lucinda to the plaintiff’s wife. 
The defendant then offered to prove by a witness, that in 
1842, a son of the said Ratcliff applied to the witness on 
behalf of his father to become his surety for an appeal 
from the County to the Superior Court upon one of. the 
said judgments, and informed the witness, that as a secu- 
rity to him, his father said, he would execute a deed of 
trust for his negroes: that he, the witness, declined doing 
so, but went with the son tothe said Ratcliff ’s house, and 
there, the father asked the son ‘* whether he, the witness, 
had agreed to go into the arrangement,” and the son re- 
plied thereto, “ he had not,” and that then the said Rat- 
cliff, the father, said to the witness, “ there is no danger.” 
The testimony thus offered was objected to on the part 
of the plaintiff, but was admitted. 

In summing up the case to the jury, the presiding 
Judge instructed them, that when a person makes such 
a conveyance of a negro, as that made by Ratcliff in 
this case and then continues in possession for eight years, 
using and claiming the slave as his own, there is such a 
repugnance between the transfer and possession as raises 
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a presumption of asecret trust for the donor, which is frau- 
dulent, and also that, unless such possession be account- 
ed for satisfactorily to the jury, the impress of fraud re- 
mains of the transaction: and then left it to the jury to 
say how far that presumption of fraud was repelled in 
this case. The counsel for the plaintiff then moved the 
Court, further to instruct the jury, that. if the testimony 
of the witness, Benjamin Ratcliff, was believed by them, 
they ought to find for the plaintiff, and the instruction 
was given as asked. 

The jury found for the defendant and the plaintiff ap- 
pealed from the judgment. 


Gaither and J. Baxter,for the plaintiff. 
J. G. Bynum and Avery, for the defendant. 


Rurrim, C. J. The objection to the evidence is not 
well founded. The acis and declarations of the father, 
while in possession of the slave, as to the nature of his 
possession and claim of title, are evidence on those points, 
though they occurred after his conveyance to his daughters 
Askew v. Reynolds, 1 Dev. & Bat. 367. Whether the 
Btatement of the son to the witness was competent or not, 
depends upon the question, whether the son was the fa- 
ther’s agent to enter into the arrangement, as it was call- 
od, with the witness, or induce the witness to become the 
surety for the appeal upon the security of the negro Lu- 
cinda, and the other negroes Upon that point it is very 
clear from the father’s language to his son and the wit- 
ness, upon seeing them, that the son had been sent by the 
father to the witness upon some agency or with some pro- 
posal; and, although not constituting direct or full proof 
of any agency, to the extent of engaging for the convey. 
anee of these slaves by the father. yet it is equally clear 
that those acts and declarations of the son and father were 
evidence tending to shew such an authority in the son.— 
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They were, therefore, fit to be received and submitted to 
the jury for their consideration on that point. Indeed, 
coupled with the other evidence, that the father claimed 
and used the negroes as his own for so long a period, both 
before and after that date, the evidence raised a strong 
presumption that the son had authority from the father, 
to make to the witness the proposal he did ; for, to what 
else did he allade. when he spoke of “the arrangement* 
and said “there was no danger in it?” 

Of the instructions to the jury, the plaintiff, in the op- 
inion of the Court, has no cause to complain. They are, 
of course, to be understood in reference to the facts of the 
case. They are, that a conveyance of a negro child of 
six years of age, supposing its date to be true, was made 
by a father to a daughter living within a mile of bim, 
without any valuable consideration, though purporting to 
be for the large price of $400, and was followed by the 
continued possession of the father for eight years after- 
wards, and by his contracting large debts and making 
voluntary conveyances to his children of all his other pro- 
perty, in three or four years after its execution, the father, 
during that period, using and claiming and offering to 
convey the negro as his own, and the conveyance to the 
daughter being, for the whole eight years, not only unreg. 
istered, but concealed, so as to be unknown to the nearest 
neighbors and most intimate friends. Certainly, under 
those facts, the transaction is presented to our consider- 
ation in a most questionable shape, and a strong presump- 
tion of fact arises, that it was not fair but merely colour. 
able, and, therefore, ought not to stand in prejudice to the 
debts contracted by the father on the faith of that proper- 
ty. That was not seriously resisted in the argament, but 
it was said that the presumption was purely one of fact, 
and therefore that it was the province of the jury, exclu- 
sively, to consider of its weight and it was erroneous in 
his Honor to make any observations on it. But that is 
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not the law, as it seems to the Court. There have been 
so many cases in this State, involving this doctrine, and 
it has been so frequently and so fully discussed here, as 
to make it unnecessary now to look beyond our own de. 
cisions for authority on it. As was said in Gregory v. 
Perkins, 4 Dev. 50, fraud is never, exclusively, a question 
of fact, that is, in the sense of leaving it to the uncertain 
judgment of jurors to give to the intent to convey upon a 
secret trust, or to the fact of credit being given toa grantor, 
upon his continuing in possession, such effect as to them in 
each case may seem proper, but that, on the contrary, the 
effect of such an intent or false credit, if in fact existing, 
depends upon the fixed principles of the law. It is true, 
that, in respect to the consequences of a grantor continu- 
ing in possession of a chattel, it was observed in that case, 
that, contrary to the rule as once laid down in England, 
we held, that it did not, per se, conclusively establish 
covin in the conveyance, but was to be left to the jury as 
matter of evidence. Yet it was further observed, that it 
was to be left to them “as a ground of presumption,” that 
there was a secret trust or that the parties had a view to 
a false credit of the vendor, which would be more or less 
strong under all the cireumstances of the parties, the sub- 
ject, length of possession, and the notoriety of the title of 
the vendec and ofits acquisition.” And it was explicitly 
stated, that a conveyance by an owner in trust for himself 
or his possession after an absolute conveyance, with a 
view to contract debts, on the credit of the property, of 
which such possession is “a ground of presumption,” is in 
jaw fraudulent. In the subsequent case of Askew v. Rey- 
nolds already cited, the opinion of the Court is again given 
very distinctly to the same effect. After noticing the old 
rule, that the possession of a donor, after an absolute 
transfer of a chattel, established the fraudulent intent, 
so as to render any further enquiry as to its existence 
unavailing, the judgment of the Court proceeds to set 
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forth how far it had been modified. It states, that the 
doctrine had been so far overruled, as to allow explana- 
tions to be made to repel the inference of the an!awfual in- 
tent. Still it was declared, that the repugnance between 
the transfer and the possession was such, as yet raised 
the presumption of a secret trust for the benefit of the 
grantor; which, while it admits, also requires, an expla- 
nation, and which, unexplained or not satisfactorily ex- 
plained, establishes the fraud. And, in applying the 
principle to the case then under consideration, the Court 
said, that a possession for eight or nine months, after mak- 
ing the conveyance, was sufficient to impress upon the 
transaction the character of a fraudulent transfer, unless 
from other facts and circumstances, another character 
could be clearly assigned to it. It is useless to quote 
other cases, as what fell from the Court in those refr rred 
to plainly shews, that in such a case, it is deemed a rea. 
sonable and legal presumption, upon the grounds men- 
tioned, that the conveyance and possession by the donor 
were fraudulent, open, indeed, to proof, or to inferences 
from other circumstances to the contrary. The very 
ground of admitting the evidence of such possession, as 
relevant to the question of fraud, is, that it tends to estabe 
lish and raises a presumption, that the conveyance was 
not bona fide, according to its purport, and that the pos- 
session was calculated to deceive those who dealt with 
the possessor; and it would seem impossible, that it can 
be wrong to lay such ground before the jury, so as to en- 
able them to perceive the more clearly the reasonable 
force of the presumption and the effect properly to be al- 
lowed to opposing and explanatory evidence. The in- 
structions in the present case did nothing more than that. 
In truth they stated the presumption under consideration, 
its force and effect and its susceptibility of being rebutted, 
substantially as laid down and much in the same lan- 
guage used by this Court in Askew v. Reynolds. It was, 
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however, contended at the bar, that, since that case, the 
law had been altered by the 4th section of the Act of 
1840, ch. 28. But that is clearly a mistake ; the only pro- 
vision of that section is, that a gift by one indebted at the 
time is not absolutely void as against his creditors, by 
reason merely of such indebtedness, without regard to the 
sufficiency of the property reserved by the donor for the 
satisfaction of his debts; the affirmative of which had 
before been held to be law (whether the donor or do- 
nee had the possession) upon the ground that the donor 
could not honestly give away his property to the defeat- 
ing of his creditors. But that is, altogether, a different 
species of fraud from that here imputed and depends upon 
different facts and considerations ; and the law touching 
this case is entirely unaffected by the statute, His Honor, 
therefore, was fully authorised hy previous adjudications 
to lay the principle down to the jury as he did. Indeed, 
he went further on behalf of the plaintiff, than was strict. 
ly proper, in saying that the testimony of Ratcliff, the 
father, repelled the presumption of fraud, and, if believed, 
entitled the plaintiff to recover It is true, that the wit- 
ness denied there was a trust for himself, simply by say. 
ing, that a gift to his daughter was intended and that 
there was no fraud in the gift. But he failed entirely to 
account for the secrecy of the conveyance and its con- 
eealment for cight years, for the falsehood in setting 
forth the consideration in the deed, and for his long sub- 
sequent possession and apparent ownership of the other 
property, which, be admitted, he conveyed to his other 
children, whereby he was able to get credit to the value 
of all of it and perhaps more. Upon all those material 
points, he deposed to nothing, saving only, that he kept 
the negro—then six years old—to wait on his wife, who 
was sickly at that time. But that circumstance does not 
remove those grave grounds of suspicion and presumption 
of fraud, since he did not state, that his wife continued to 
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need or to have the girl as a nurse—a very poor one 
truly—or even that she lived through those eight years 
or any considerable portion of them. For the proba- 
ble, and, in this case, the actual, deception of the per 
sons, with whom he contracted debts, arising from his 
possession of the slave, and not only the apparent, but the 
claimed, property in her for such a length of time and 
from the omission of the plaintiff, for that period, to as- 
sert a title under the conveyance to his wife or to let its 
existence be known, the witness furnishes no reason or 
excuse whatever, but leaves the presumption raised by such 
deception to operate unimpeded. It is quite certain, 
therefore, that the plaintiff had all the advantage in the 
charge, which he could claim, and the judgment must be 
affirmed. 


Psa Curiam. Judgment affirmed. 


THOMAS M. YOUNG vs. MARTIN BOOE & AL. 


When a deed of trust for the payment of debts conveys a cotton factory 
&c., and in the deed are provisions, that the maker of the deed shall re- 
tain possession for eleven months and during that time his family may be 
supported out of the proceeds of the factory, Held, that these provisions 
did not make the deed fraudulent in law, upon its face, bat, as the pro- 
visions might have been for the benefit of the creditors, as well as of the 
debtor, the question of fraudulent intent was one, upon which the jury 
must decide under all the circamstances. 


Appeal from the Superior Court of Law of Davie 
County, at the Spring Term 1850, his Honor Judge Dick 
presiding. 


18 
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This action is trover for a parcel of blacksmiths’ tools, 
and the plea “ not guilty.” The plaintiff claims under 
a deed of trust made to him by Thomas McNeily, on the 
2d of February 1849, and registered the same day. The 
déed conveyed to the plaintiff a piece of ground near 
Mocksville, containing 16 acres, known as the factory 
tot, on which are situated, the cotton factory building and 
other out buildings,together with thesteam engine, grist 
mill, three wool carding machines, and all the cotton ma- 
chinery, consisting of four cotton cards, pickers, drawing 
frames, two speeders, one card grinder, four frames con 
taining 504 spindles, four reels, one banding machine, 
‘one yarn press and all the battins, one turning lathe with 
all its tools, and a variety of other tools, all the raw cot- 
ton on hand, and all the factory wood on hand : also a lot 
adjoining, containing one acre : also another lot,on which 
there is a blacksmith’s shop, with all the -smith’s tools 
and one new wagon partly ironed: one house and lot, 
wherein McNeily resided, and his store house and lot, 
and all his housebold and kitchen furniture and library, 
and three horses and another wagon and gear, four head 
of cattle, all his corn, wheat, oats, hay, and fodder and 
four slaves: and the deed further assigned to the plain- 
tiff all debts owing to McNeily by bond, note, account or 
otherwise, and all other property whatsoever, whether 
real or personal, to which the grantor was in any wise 
entitled: Upon trust, that the whole or such parts of the 
property, as should remain undisposed of, on the Ist day 
January 1850, should, after due notice, be sold by Young 
at public auction to the highest bidder upon a limited 
credit, andthat, in the mean while, any part of the prop- 
erty might be sold at private sale, should a reasonable 
price be offered: and that, until such public sale, McNeily 
ghould remain in the possession and management of the 
property, as the agent of the trustee, and might also make 
private sales thereof as aforesaid, and that he should, “as 
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early as practicable,” make out a complete list of all the 
judgments, bonds, notes and other debts of every descrip- 
tion belonging to him, for the said Young: and that, out 
ot the proceeds of such sales and with the sums collected 
on the debts, all necessary expenses of executing the 
trusts should first be paid by the said Young, and then 
certain enumerated debts, for which persons were bound 
as sureties: and thirdly, certain other debts specified, 
and also all others, which the said McNeily then owed, 
whether particularly mentioned therein or not—the said 
debts to be fully paid, if the fund should be sufficient 
therefor, and, if not, they should be paid pro rata. The 
deed then adds, “ It is understood and agreed that the said 
McNeily is to support his family upon the property here- 
by conveyed, until this trust is closed by a sale of the prop- 
erty.” 

A short time after the execution of the deed, a judg- 
ment was rendered by a justice of the peace for one of 
the debts mentioned in the deed, and an execution issued 
thereon, under which the defendant purchased the tools 
for which the action is brought. The question on the 
trial was, whether the deed of trust was fraudulent, as 
against the creditors of McNeily existing at the time.— 
It was admitted by the defendant, that the debts mention. 
ed in the deed were just and true, and that the property 
and effects assigned were not sufficient for their dis- 
charge, and also that there was no evidence of any ac- 
tual fraud in the object of the deed: but it was insisted, 
on the part of the defendant, that the deed was frauda.- 
lent in law, from the stipulations on its face. By the 
agreement of the parties, a verdict was thereupon ren- 
dered for the plaintiff, subject to the opinion of the Court 
upon the question, as a point reserved, whether the deed 
was or was not thus fraudulent. The Court afterwards 
set aside the verdict and gave judgment of non suit, and 
the plaintiff appealed. 
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Osborne, for the plaintiff. 
J. G. Bynum and Avery, for the defendant. 


Rurrux. C. J. Without the admission on the part of 
the defendant, that there was no actual fraud intended 
in the execution of the deed, the Court would hold the 
judgment to be erroneous. It is exceedingly difficult to 
find fraud, as a matter of law, unless it be so plain and 
express in the deed, as to constitute fraud in itself, with- 
out any inference of one fact from another, and thus ap- 
pear so distinctly, as to admit of no explanation from ex- 
traneous circumstances. Where the conveyance is in 
trust for the maker, merely, or, upon no valuable consid- 
eration, in trust for his family, it has always been consid- 
ered as constituting fraud ; thus incapable of explanation. 
Sturdevant v. Davis, 9 Ire. 365. But where the provis- 
ions are, in the nature or under the circumstances of the 
particular case, equivocal, that is, may have been intro- 
duced for bad or good ends, taken as a whole, then the 
law cannot justly infer the dishonest intent, in order to 
avoid the instrument, but ought rather to presume good 
faith. Hence in such cases, the actual intent is a sub- 
ject of enquiry by a jury and not of decision by the conrt. 
Cannon v. Peebles, 4 Ire. 204. It is argued, however, 
upon this deed, that it reserves to the debtor, himself the 
management and power of disposition of the property for 
nearly a year, and also that one of the trusts is for his 
own support and that of his family for the same period; 
and that the provisions establish a fraud. It may be 
yielded, that those parts of the deed afford just grounds 
of suspicion, but, certainly, they are not conclusive, of 
an intent to the prejudice of the creditors in the actual 
state of things, and, under which the deed would appear 
to have been made. A man, justly indebted beyond the 
value of his property, and indeed, in very large sums as 
stated in the deed, finds himself unable to meet his en- 
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gagements and go on with his business, and makes an 
assignment of every thing he has on earth—not reserving 
even the lawful allowance to insolvent debtors; and the 
principal part of the effects conveyed consists of a steam 
cotton factory and stock of cotton and wood. Now eve- 
ry one must know several things concerning such prope 
erty in this part of the world—that its value is materially 
impaired by suspending its operations, and that there are 
but few persons among us, with skill and experience for 
its judicious management: and particularly, that there 
is no ready sale for such establishments, and a forced, 
public and immediate sale could, probably, be only made 
at a great sacrifice. Therefore, it may have been with 
no intent to his own benefit or to reserve to himself any 
wrong power, but with an eye single to the interest of his 
creditors in the mass, that the debtor here deferred the 
period, at which the sale should be made publicly, at all 
events for eleven months, and provided for fair sales in 
the meanwhile by private contract. He does not reserve 
that power to himself. That is not the fair construction 
of the deed. It is legally vested in the trustee by virtue 
of his estate, and the debtor was to act as “the agent of 
the trustee,” and subject, therefore, to his approval of the 
contracts and receipt of the price got. It may have been, 
rather a stipulation for services by the debtor, than the 
reservation of a privilege or dangerous power for him. 
For, as he had conducted the business of the factory and 
a profit might result from working up the stock on hand, 
and other competent managers might not be readily pro- 
cured hereabouts, it might have been important to the 
proper care and disposition of the trust fund, that this 
person should attend to the factory or seek purchasers 
either at home or abroad, and preserve and show the pro- 
perty. If those were the purposes of the agency to be 
performed by McNeily, they were beneficial, not to him, 
but to his creditors, to whom alone the fund belonged.— 
That they were, is rendered probable by the eunsidera- 
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tion, that there is no allegation, that the debts were in 
judgment or even suit; and hence, it would have been 
almost entirely in the power of the debtor, if that had 
been his object, to have retained the possession and use 
of all the property for nearly that period by pleading to 
suits brought against him, As that provision, might, 
then, have been innocent, it must be so taken—as fraud 
is not to be presumed. Thus regarding that part of the 
deed, it affords evidence rebutting, or tending to rebut, 
the presumption of fraud, arising out of the provision in 
the conelusion of the deed for the support of the debtor's 
family out of the property. That provision, simpliciler, 
is undoubtedly fraudulent, But it is not, in this case, an 
isolated stipulation, by which a benefit is secured to the 
debtor in spite of the creditors, and without just compen- 
sation to them therefor. The support of the family is to 
be for the same period, for which the debtor was to serve 
the trustee, and it may be fairly concluded, that the 
former was in remuneration for the service. We are 
not informed, what were McNeily’s qualifications for the 
business, nor what would be fair wages for him, nor the 
amount required for their support; and, if we were, the 
Court could not pass upon their weight, as they belong, 
important as these circumstances are, to the jury exclue 
sively. Jt is apparent, therefore, that the questions, on 
which the validity of the deed depends, are questions of 
actual intent, and that the provisions of the deed, by itself, 
do not enable the Court to pronounce against it, but are 
-proper for the jury in connexion with such facts dehors, 
as the parties may be able to adduce, If, however, that 
were otherwise, the admissions in the case, of the value of 
the property, the justice of the debts and that there was 
no actual fraud intended, are conclusive for the plaintiff. 


Hardy vy. Skinner, 9 Ire. 191. 


Per Curiam. Judgment reversed and judgment upon 
the verdict for the plaintiff according to the agreement. 
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In an action of slander, when the charge is made by using a cant phrase or 
a nickname, or when advantage is taken of a fact, known to the persons 
spoken to, in order to convey a meaning, which they understood by eon- 
necting the words (of themselves unmeaning) with such fact, the plaintiff 
is obliged to make an averment of the meaning of such cant phrases or 
nickname, or of the existence of such collateral fact, for the purpose of giv- 
ing point to the words and of shewing that the defendant meaut to make 
the charge complained of ; and, in such cases, there must also bean aver- 
ment, that the words were so understood by the persous to whom they 
were addressed. 

These averments are traversable and must be proven, and differ entirely 
from what are called inuendoes, which need no proof. 

The cases of Hamilton v. Smith, 2 Dev. 4 Bat. 274, and Watts v. Greenlee, 
2 Dev. 115, cited and approved. 


Appeal from the Superior Court of Law of Yancy 
County, at a Special Term in July 1850, his Honor Judge 
BaArrum presiding. 


N. W. Woodfin, for the plaintiff. 
B. S. Gaither, for the defendant. 


Pgarson,J. This was an action on the case for slander. 
The words charged in the declaration, were that the de: 
fendant, in speaking of the plaintiff on a certain occasion, 
said, if they did not mind,“he would make the tray of 
biscuit roar before Saturday night,” intending thereby to 
impute to the plaintiff the crime of having stolen biscuit. 

On the trial, a witness was called, who testified that 
on a certain occasion, the defendant and the plaintifi’s 
father were quarrelling dbout the running of a fence, and 
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that, afterwards, as the plaintiff passed near where the 
defendant, the witness and one or two.other persons were 
standing, the defendant said, that if they did not mind, he 
would make the tray of biscuit roar before Saturday night. 
The counsel for the plaintiff then proposed to ask the wit- 
ness, if he did not understand the defendant to allude to 
the plaintiff and to intend to impute to her the charge of 
stealing biscuit, a report to that effect having been cir- 
culated in the neighburhood. The defendant’s counsel 
objected to the question, so far as it related to the identi- 
fying the plaintiff, as the person intended to be charged, 
and to that extent the Court ruled it to be improper. The 
counsel for the plaintiff then asked the witness, whether 
he had not told the defendant, that he understood him to 
allude to the plaintiff and charge her with stealing bis- 
cuit, to which he answered, that he did. There was other 
evidence in the case, which it is unnecessary to state.— 
The defendant had a verdict and the plaintiff! moved for 
a new trial, because of the rejection of the testimony in 
relation to the understanding of the witness, as to the 
plaintiff being the person intended to be charged by the 
defendant. ‘The motion was overruled and a judgment 
given from which an appeal was taken 

When a charge is made by using a cant phrase or words 
having a local meaning or a nickname, or when advan. 
tage is taken of a fact, known to the persons spoken to, 
in order to convey a meaning, which they understeod by 
connecting the words (of themselves unmeaning) with 
such fact, the plaintiff is obliged to make an averment of 
the meaning of such cant phrases or nickname, or of the 
existence of such collateral fact, for the purpose of giving 
point to the words and of shewing that the defendant 
meant to make the charge complained of, and, in such 
eases, there must also be an averment, that the words 
were so understood by the persons to whom they were ad- 
dressed, for, otherwise, they are without point and harmle as. 
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He’ use‘In an inuendo. ° But when the words do not désig- 
"pate the person or the ‘offence, an inuiendo will. not suf- 
fide, ‘unfess: it be supported by the avernient of some fact. 
“For instance, if the words are “the queef has stglen 
“biscuit,” a simple inaendo, meaning the plaintiff, will not 
answer, and it is not necessary to support it by averment, 
“that, it was known to the persons who heard the words, 
“and that: the plaintiff was. called by thiat term, and that 
“they “understood the defendant to mean her, for if, the 
“meaning was not.understood, the words conld do her no 
‘Harm, So, if the offence.consist in’ words af ‘themselves 
“‘udimeaning, there’ must be an averment of some fact’ 'to 
“support thé innuendo and give them.a meaning. The jary 
‘must not.only. be satisfied that the defendant’s meaning 
Was as charged, buf that he was so understood by the 
“persons, who heard him,‘ which latter part cam’ only be 
established b: their oath. Woolworth v. Meadows, 5 Bast. 
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‘must be an averment, not only that the defendant ineant 
‘to make-the charge, but ‘that he was so understood ‘by 
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was proper to ask the witness, what he understood the 
werds to mean, so far as they had relation to the offence, 
but held that it was unnecessary so far as they had rela- 
lation to the person, to whom the witness understood the 
defendant to attribute it. To this the plaintiff excepts. 
We are at aloss to perceive the ground of this distine- 
tion ; the words are unmeaning, in both particulars; both 
equally require explanation. In fact, it is impossible to 
explain the one without at the same time giving an ex- 
plavationof theother. The declaration contains an aver- 
ment, that there bad been a report, which was known to 
the persons, to whom the defendant spoke, that the plain- 
tiff had stolen atray of biscuit. The defendant andthe 
father of the plaintiff had just quarreled, and the plain- 
tiff was passing near to the defendant and several other 
persous, when he used the words—meaning to charge 
_the plaintiff with stealing biscuit, and that he was so 
understeod, by the persons who heard him. The witness 
was. allowed to say, that by the words “ tray of biscuit 
roar” he understood the defendant to mean that a tray of 
biscnit had been stolen and to threaten a prosecution, 
and be understood the defendant to allude to a report, 
which he had. heard about stealing biscnit; this was on- 
ly telling half of the tale, why exclude the other? The 
report was, that the plaintiff had stolen biscuits. It from 
this and the other circumstances annexed, the witness 
was able to understand the defendant’s meaning as to 
the offence, he was obliged also to understand it, as to 
the person: and there was the same necessity and the 
same reason for permitting him to give his understanding 
in reference to one astotheother. Therules of evidence 
are designed to enable plaintiffs in such actions to get 
at. the trnth, and to prevent defendants from stabbing in 
the dark. 


Pex Curiam. Judgment reversed and venire de novo. 





